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United States Court of Appeals for the 
District of Columbia 

i 

a In the District Court of the United States 

For the District of Columbia. 

Equity #61030 j 

N. W. Hubard, Plaintiff, j 

vs. 

Ralph S. Herzog, The Deslauriers Steel Mot^ld Company, 
Inc., a corporation, Henry W. Morgenthau, Jr., Secre¬ 
tary of the Treasury and W. A. Julian, iTreasuier of 
the United States, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District^ at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Bill Praying for Injunction, Received, and 

Other Relief. \ 

Filed March 25 1936 j 

In the Supreme Court of the District of Columbia 
Holding an Equity Court. j 

Equity #61030 j 

N. W. Hubard American Bank and Trust Coinpany Build¬ 
ing Richmond, Virginia. Plaintiff, 

vs. 

Ralph S. Herzog St. Elizabeth’s Hospital! Washington, 
D. C. The Deslauriers Steel Mould Company, Inc. a 
corporation Woodward Building Washington, D. C. 
Henry W. Morgenthau, Jr. Secretary of: the Treasury 
Washington, D. C. W. A. Julian Treasurer of the 
United States Washington, D. C. Defendants. 
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To the Honorable, the Justice of the above Court: 

Your petitioner, N. W. Hubard, respectfully petitions 
this Honorable Court and avers as follows: 

1. That he is a citizen of the United States and a resident 
of the State of Virginia and brings this suit in his own right, 
as will hereinafter more fully appear. 

2. That the defendant, Ralph S. Herzog, is a citizen of 
the United States, doing business in the District of Colum¬ 
bia, and is sued in his own right, as will hereinafter more 
fully appear. 

3. That the defendant, Deslauriers Steel Mould Company, 
is a body corporate, doing business in the District of Colum¬ 
bia, and is sued in its own right, as will hereinafter more 
fully appear. 

4. That the defendant, Henry W. Morgenthau, Jr. 
2 is a citizen of the United States, residing in the Dis¬ 
trict of Columbia, is Secretary of the Treasury of 
the United States and is sued in such official capacity, as 
will hereinafter more fully appear. 

5. That the defendant, W. A. Julian, is a citizen of the 
United States, residing in the District of Columbia, and is 
Treasurer of the United States and is sued in such official 
capacity, as will hereinafter more fully appear. 

6. That heretofore during the months of Januarv and 
February, 1934, and continuing until the present time, the 
defendant, Ralph S. Herzog, was under contract to the 
United States for the construction of a Female Receiving 
Building at St. Elizabeth’s Hospital in the District of Co¬ 
lumbia, the said contract being more particularly described 
as contract dated January 25, 1934, Iste 987, and in pro¬ 
ceeding under the said construction the said Ralph S. Her¬ 
zog entered into a sub-contract or agreement with the 
Deslauriers Steel Mould Company, Inc., a corporation, for 
the erection of certain forms, the exact terms and the date of 
the said contract being unknown to the plaintiff. However, 
plaintiff is advised and believes and so believing avers that 
the Continental Casualty Company, a corporation, executed 
a performance bond running to the defendant, Ralph S. 
Herzog, under the above referred to contract, with the de¬ 
fendant, Deslauriers Steel Mould Company, Inc., and there¬ 
after the defendant, Deslauriers Steel Mould Company, Inc. 
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placed certain orders with the plaintiff for lumber and ma¬ 
terial to be delivered to the said Receiving Building at the 
said hospital in the District of Columbia for the purpose of 
carrying out the said contract of the defendant, Ralph S. 
Herzog, and thereupon the defendant, Ralph 1 S. Herzog, 
for the purpose of inducing this plaintiff to fillj orders and 
deliver lumber and to extend credit to th£ defendant, 
3 Deslauriers Steel Mould Company, Inc., todth a false 
and fraudulent intent and for the purpose of hinder¬ 
ing, delaying and defrauding this plaintiff in the collection 
of monies due and to become due him for suet deliveries, 
undertook and promised the plaintiff that he wpuld collect, 
deduct and withhold monthly out of the monies paid to him 
by the United States under the said contract, and partic¬ 
ularly out of that portion of said monies which-were, and 
were to become due and payable to the defendant, Des¬ 
lauriers Steel Mould Company, Inc., the amount due the 
plaintiff to be represented by certain bills of exchange, 
otherwise known, and by the parties herein referred to, as 
trade acceptances, the condition for this particplar promise 
by the said defendant, Ralph S. Herzog, being that the 
plaintiff should make deliveries and accept from the defen¬ 
dant, Deslauriers Steel Mould Company, Inc.[ said trade 
acceptances as evidence of the value of the supplies so fur¬ 
nished by the plaintiff to the defendant, Deslauriers Steel 
Mould Company, for use on the contract of thb defendant, 
Ralph S. Herzog, and the said defendant, Ralph S. Herzog, 
well knew at the said time and place that the; said defen¬ 
dant Deslauriers Steel Mould Company, Inc. was without 
funds to pay for the said supplies so to be furnished, except 
from said payments to be made by the United States on ac¬ 
count of the said contract Iste 987, and thereafter the plain¬ 
tiff fully relying upon the promises of the defendant, Ralph 
S. Herzog, and without knowledge of the false pr fraudulent 
intent of the said defendant, Ralph S. Herzog, made and 
continued to make' delivery of lumber and supplies to the 
defendant, Deslauriers Steel Mould Company, Inc., and in 
consideration for the said deliveries so made, hs aforesaid, 
the plaintiff accepted from the defendant, Deslauriers Steel 
Mould Company, Inc., a large number of tradd acceptances 
bearing date, due date and amount as follows, to wit: 
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Date 

Due Date 

Amount 

11/16/34 

2/16/35 

$1,067.86 

11/22/34 

2/23/35 

990.29 

3/ 5/35 

5/ 4/35 

497.85 

8/30/34 

12/17/34 

834.16 

10/13/34 

1/17/35 

794.82 

8/22/34 

10/25/34 

882.99 

11/ 2/34 

2/ 2/35 

1,096.36 


7. That on or about the month of September, 1934, the de¬ 
fendant, Ralph S. Herzog, in pursuance of the aforesaid 
fraudulent scheme to hinder, delay and defraud the plain¬ 
tiff, and as a particular inducement for a further extension 
of time of payment for the material so delivered upon the 
order of the defendant, Deslauriers Steel Mould Company, 
Inc. for use on the said contract, with a like fraudulent in¬ 
tent, again undertook and promised the plaintiff that if 
said plaintiff would receive from the defendant, Deslauriers 
Steel Mould Company, Inc. other trade acceptances extend¬ 
ing the time of payment of past due trade acceptances and 
extend further credit in exchange for other trade accep¬ 
tances, for goods delivered and to be delivered, that he 
would guarantee in writing the payment of the said trade 
acceptances, provided the aforesaid Continental Casualty 
Company would authorize him so to do, and thereafter, to 
wit, on the 24th day of September, 1934, the said Continen¬ 
tal Casualty Company did authorize the defendant, Ralph 
S. Herzog, to guarantee such payments, as particularly set 
forth in plaintiff’s Exhibit A, hereto attached and made a 
part hereof. 

8. That thereafter the plaintiff was duly advised of the 
Continental Casualty Company’s letter of September 24, 

1934, Plaintiff’s Exhibit A, and in reliance upon de- 
5 fendant, Ralph S. Herzog’s promise extended fur¬ 
ther credit to the defendant, Deslauriers Steel Mould 
Company, Inc., nevertheless the defendant, Ralph S. Her¬ 
zog, without notice of plaintiff, and as a further step in 
hindering, delaying and defrauding the plaintiff, wrote the 
said Continental Casualty Company on October 9, 1934, as 
particularly set forth in plaintiff’s Exhibit B, hereto at¬ 
tached and made a part hereof, well knowing that the limi¬ 
tations imposed by him in the said letter as to payments 
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were not in anywise a part of the agreement with this 
plaintiff, and that the said limitations would not he accepted 
by the said Continental Casualty Company, the baid negotia¬ 
tions being so conducted in order to still further defraud 
the plaintiff and to induce plaintiff to furnish other supplies 
for the benefit of the defendant, Herzog, anfi thereafter 
enable defendant Herzog to prevent the consummation of 
the agreement with the said Continental Casualty Com¬ 
pany, under which plaintiff was to receive payment out of 
the said funds as paid by the United States, and plaintiff is 
advised and believes, and so believing avers that the defen¬ 
dant, Ralph S. Herzog, so acted as a further step in the 
fraudulent plan and scheme to injure and damage plaintiff 
for his own gain and profit. 

9. That thereafter, and without notice, the ^bove partic¬ 
ularly referred to trade acceptances were accented from the 
defendant, Deslauriers Steel Mould Company^ Inc., in ex¬ 
tension of the time for payment of other trade acceptances 
of equal amount, and thereafter plaintiff exjended other 
and further credit to the defendant, Deslaurier^ Steel Mould 
Company, Inc., until the total amount due on tp wit Novem¬ 
ber 17, 1934 was the sum of $6,852.25, plaintiff in extending 
such further time and credit having relied upon the assur¬ 
ance of the defendant, Ralph S. Herzog, that a written 

guarantee would be given if the said Continental 
6 Casualty Company did not object, whereupon plain¬ 
tiff wrote the defendant, Ralph S. Hefzog, on No¬ 
vember 27, 1934, as particularly set forth in plaintiff’s Ex¬ 
hibit C, hereto attached and made a part hereof. 

10. That following the receipt of the letter! referred to 
in paragraph 9 supra, and at a date unknown to the plain¬ 
tiff, the defendant, Ralph S. Herzog, as a further overt act 
in the perpetration of the above-referred to fraud upon this 
plaintiff, and in order to hinder, delay and defraud him in 
making collection upon the several trade acceptances which 
plaintiff was induced to take by virtue of the representa¬ 
tions of the defendant, Ralph S. Herzog, as herein partic¬ 
ularly set forth, unjustly, unlawfully and without reason¬ 
able excuse, declared the aforesaid contract between the 
defendant, Deslauriers Steel Mould Compahy, Inc., and 
the defendant, Ralph S. Herzog, to be in default, and there¬ 
upon the said defendant, Ralph S. Herzog, well knowing 
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the defendant, Deslauriers Steel Mould Company, Inc. 
could not pay the plaintiff, unjustly and unlawfully de¬ 
clined and refused to make any further payments under 
the said contract or otherwise, and as a further overt act 
the said defendant, Ralph S. Herzog, wrote plaintiff under 
date of December 20, 1934, refusing to carry out the terms 
of his agreement to guarantee in writing the payment of 
the said trade acceptances, all as particularly set out in 
Plaintiff’s Exhibit D, hereto attached and made a part 
hereof. 

11. The plaintiff further says that on or about the 7th 
day of December, 1934, the defendant, Deslauriers Steel 
Mould Company, Inc., relying upon the fraudulent misrep¬ 
resentation of the defendant, Ralph S. Herzog, advised the 
plaintiff that the bonding company, meaning thereby the 
Continental Casualty Company, had agreed to guarantee 

the aforesaid trade acceptances, and that guarantee 
7 executed by the defendant, Ralph S. Herzog, would 

come forward at an early date. 

12. Plaintiff further savs that bv reason of the false and 
fraudulent representations of the defendant, Ralph S. Her¬ 
zog, he was induced to take the aforesaid trade acceptances 
in the total sum of $6,852.25, and to extend the same from 
time to time until November 17, 1934, at which time the 
defendant, Ralph S. Herzog, had procured all of the lumber 
needed to complete the Deslauriers Steel Mould Company, 
Inc. contract, whereupon the said defendant, Ralph S. Her¬ 
zog, as a further overt act in the fraudulent misrepresenta¬ 
tion and scheme and for the purpose of still further hinder¬ 
ing, delaying and defrauding plaintiff, unlawfully and 
fraudulentlv cancelled the contract between him and the 
defendant, Deslauriers Steel Mould Company, and there¬ 
after refused to execute and deliver the promised written 
guarantee to the plaintiff, or to make any payment to plain¬ 
tiff out of the money received by him from the United States 
under the said contract. 

13. That the trade acceptances in the total sum of $6,- 
852.25 so taken from the Deslauriers Steel Mould Company, 
prior to December 20, 1934, represent the actual value, with 
interest, of the material and supplies furnished by plaintiff 
under the aforesaid fraudulent promises and guarantees of 
the defendant, Ralph S. Herzog, for use upon the said con- 


i 
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tract for the Receiving Building at St. Elizabeth’s Hospital, 
and that all of the said trade acceptances are past due and 
unpaid, and that by virtue of the said fraudulent and unlaw¬ 
ful acts of the defendant, Ralph S. Herzog, the plaintiff has 
been wronged and defrauded and is being hi n dered, em¬ 
barrassed, delayed and defrauded in procuring the pay¬ 
ment of the said sum of $6,852.25, all as more particularly 
hereinabove set forth. 

14. Plaintiff is advised and believes!, and so be- 
8 lieving avers that there is now due and owing to the 
defendant, Ralph S. Herzog, by the United States, 
a great sum of money, which will shortly and presently be 
paid to him by the defendants, the Secretary;of the Trea¬ 
sury and the Treasurer of the United States, bither in par¬ 
tial or final settlement of the aforesaid contract Iste 987, 
and that should the said payment be so made ito the defen¬ 
dant, Ralph S. Herzog, the said sum will be renioved beyond 
the jurisdiction of this Court and the plaintift will be de¬ 
prived of any means to recover or hold the said defendant, 
Ralph S. Herzog, upon any or all of the promises, under¬ 
takings, commitments and guarantees, so falsely and fraud¬ 
ulently made by the defendant, Ralph S. Herzbg, as herein¬ 
above more particularly set forth, and that [by virtue of 
the fraud of the said defendant, Ralph S. Herzbg, the plain¬ 
tiff has, and of right ought to have, a lien on the said funds 
and to subject the same to the payment of the said sum of 
$6,852.25. 

15. That plaintiff is without remedy save in a Court of 
equity. 

WHEREFORE THE PREMISES CONSIDERED, 
plaintiff prays: 

1. That process issue out of this Honorable Court requir¬ 
ing the defendants, and each of them, to appear on a day 
named therein, and answer the exigencies of this bill. 

2. That the defendants, Ralph S. Herzog, hi$ agents and 
attorneys be enjoined pendente lite, or until thb further or¬ 
der of the Court, from receiving from the United States, 
or any of its officers, any money, check, draft o|r other form 
of payment on account of contract Iste 987, and that the de¬ 
fendant, Henry Morgenthau, Jr. and W. A. Julian, and their 
subordinates be enjoined pendent lite, or until further order 
of the Court, from making any other or further payment to 
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the defendant, Ralph S. Herzog, his agents or attorneys, on 
account of the aforesaid contract. 

3. That upon a full hearing, the plaintiff be de- 
9 dared to have a lien for the amount of the trade ac¬ 
ceptances held by him, besides interest at the lawful 
rate from the 17th day of November, 1934, the said date 
being the last date of delivery on the above-referred to con¬ 
tract, and that a Receiver be appointed by this Court with 
full power and authority to accept and receive from the Sec- 
retarv of the Treasurv and the Treasurer of the United 

V •/ 

States, any and all sums which may hereafter become due 
and payable to the defendant, Ralph S. Herzog, and to con¬ 
vert into cash any negotiable instrument so received and 
to pay to the plaintiff herein such sum as the Court shall 
find due herein. 

4. And for such other and further relief as to the Court 
shall seem meet and proper. 

NWHUBARD 


District of Columbia : ss 

I, N. W. Hubard, being first duly sworn, depose and say 
that I am the plaintiff in the above-entitled cause; that I 
have read the fore^oin«- Bill bv me subscribed and know the 
contents thereof; that those matters and things stated there¬ 
in as of my personal knowledge are true and those based 
upon information and belief, I believe to be true. 

NWHUBARD 


Subscribed and sworn to before me this 2nd day of March, 
1936. 


THERESE M. TANGORA 

(Seal) Notary Public for D . C. 

My Commission expires Jan. 31, 1941. 


HUSTON THOMPSON 
HERBERT S. WARD 
Attorneys for Plaintiff. 
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10 Plaintiff’s Exhibit “A’ r j 

Continental Casualty Company 

75 Fulton Street j 

New York 

September 24, 1934 

Mr. Ralph S. Herzog 

1505 Race Street | 

Philadelphia, Pa. | 

Re: 15597—Deslauriers Steel Mould Company, Inc. 

j 

Dear Sir:— 

The Deslauriers Steel Mould Company, Inc. has advised 
us that it is purchasing from N. W. Lumber Company cer¬ 
tain lumber which our principal is using in the perform¬ 
ance bv it of its subcontract with vou for the Female Re- 
•/ * 

ceiving Building for St. Elizabeth’s Hospital, Washington, 
D. C. | 

We are willing that you shall guarantee toj the N. W. 
Hubard Lumber Company that the Deslauriers Steel Mould 
Co., Inc. will pay for all lumber delivered to it for use on 
this job and shall charge the amount of suclj guarantee 
against the retained percentage under the Deslajuriers Steel 
Mould Co., Inc.’s contract. The amount of thp guarantee 
shall not exceed the total amount of the retailed percen¬ 
tage and the guarantee shall only be for lumber actually 
used by the Deslauriers Steel Mould Co., Inc. I in the per¬ 
formance of the above contract. 

Yours very truly, 

CONTINENTAL CASUALTY COMPANY 
By: CHESTER E. BATES (signed) 
CEB:RB Res. Vice-President \ 
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11 Plaintiff’s Exhibit “B” 

October 9, 1934 

Re: Female Receiving Building— 

St. Elizabeth’s Hospital, 

Washington, D. C. 

Continental Casualty Company, 

75 Fulton Street, 

New York, N. Y. 

Gentlemen: 

We are in receipt of your letter of September 24 in ref¬ 
erence to guaranteeing payment to the N. W. Hubard Lum¬ 
ber Company for lumber delivered to and used by Des- 
lauriers Steel Mould Company in the performance of this 
contract. 

We are perfectly willing to co-operate with you in all re¬ 
spects and are willing to guarantee payment to the N. W. 
Hubard Company, such payments to come out of the money 
due Deslauriers Steel Mould Company and not to come out 
of the retained percentage. 

We further feel that you are placing the responsibility of 
proof on us when you state that the guarantee is to only 
cover lumber actuallv used bv the Deslauriers Steel Mould 
Company in the performance of the above contract. We 
are not in a position to say what lumber was delivered and 
used in this building and would have to have the invoices 
certified to by Deslauriers and we would be willing to make 
the guarantee cover bills approved by Deslauriers if satis¬ 
factory to you. 

Before doing anything further with this matter we will 
appreciate you and Deslauriers Steel Mould Company get¬ 
ting together and making some agreement as to how this 
guarantee is to work. This agreement will of course have 
to be approved by us and it must not prejudice our rights 
under the bond which you have furnished. 

Very truly yours, 

RALPH S. HERZOG 
By: 


FMG :m 
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12 Plaintiff’s Exhibit “C” 

Ralph S. Herzog November 27 1934 

Schaff Bldg. 

Philadelphia, Pa. 

Dear Mr. Herzog: 

The writer had a talk with Mr. Dahlen in Washington the 
other day, and was hoping to have seen you. 

He advises that the bonding company has agreed for you 
to give us the guarantee of the Deslaurier accpunt, cover¬ 
ing lumber delivered on the Hospital job, and he advised 
he would take the matter up with you. 

As vou remember vou told the writer that if the bonding 
company did not object, you would guarantee the account 
and hold the money for us, and we would like very much for 
you to send us a letter guaranteeing the accountj as it is nec- 
essarv in our banking arrangement with our bank to have 
your backing. 

Just write us a letter saving that vou will guarantee the 

• O v O i 

account on the lumber delivered to your job, and let us have 
same just as soon as possible. 

Thanking you very much for your cooperation, we are. 

Yours very trulv, 

N. W. HUBARD 

nwh/z Per 

13 Plaintiff’s Exhibit “D” 

Ralph S. Herzog 
Building Construction 

Schaff Building j 

1505 Race Street 
Philadelphia. ! 

December 20, 1934 

Re: Female Receiving Building— 

St. Elizabeth’s Hospital, 

Washington, D. C. | 

Mr. N. W. Hubard, 

P. 0. Box 98, 

Richmond, Virginia. 

Dear Sir:— 

Receipt is acknowledged of your recent letters pertaining 
to the Deslauriers Steel Mould Company, In<i., St. Eliza¬ 
beth’s Hospital job. 
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The Continental Casualty Company, surety for Deslaur- 
iers, as you will note from the enclosed copy of letter, re¬ 
quested me to guarantee your account only out of the re¬ 
tained percentages and for material incorporated in the 
building. I enclose copy of my answer to this surety com¬ 
pany wherein I state that I am willing to guarantee pay¬ 
ment to your company out of the monthly installments ap¬ 
proved by Deslauriers, but would not consent to deplete the 
retained percentage. I received no reply to my letter of 
October 9 from the bonding company prior to the time when 
I declared Deslauriers Steel Mould Company, Inc. in de¬ 
fault under its subcontract with me pertaining to this job, 
or, in fact, at any other time. 

My subcontract with Deslauriers Steel Mould Company, 
Inc. provides, in part, as follows: 

4 4 Article X ... In case of the discontinuance of the em¬ 
ployment of the Sub-contractor, the Sub-contractor shall 
not be entitled to receive any further payment under this 
agreement until the entire building shall be wholly finished 
and accepted by the Architect, at which time, if the unpaid 
balance of the amount to be paid under this contract shall 
exceed the expense incurred by the Contractor in finishing 
this work, such excess shall be paid by the Contractor to 
the Sub-contractor, but if such expense shall exceed such 
unpaid balance, the Sub-contractor shall and does hereby 
agree to promptly pay the difference to the Contractor.’’ 

“XIII . . . Sub-contractor agrees to make prompt pay¬ 
ment to all persons furnishing labor or materials to said 
Sub-contractor in the prosecution of this work, and that 
such prompt payment is of the essence of this contract 
and constitutes a part of the work included in this 
14 contract. 

4 ‘If at anv time there shall be evidence of anv lien 
or claim for which if established, Contractor or Owner 
might become liable and which is chargeable to Sub-con¬ 
tractor, Contractor shall have the right to retain out of any 
payment due or to become due an amount sufficient to com¬ 
pletely indemnify Contractor and Owner against such lien 
or claim. Should any lien develop after the payments are 
made, Sub-contractor shall refund to Contractor all moneys 
that the latter may be compelled to pay in discharging any 
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and all claims made obligatory in consequence of Sub-con- 
tractor’s default.” 

When the work required to be performed uncjier the Des-* 
lauriers subcontract has been fully performed and a state¬ 
ment of the account prepared. I shall be glad toj advise you. 
At this time I cannot agree that there is any specific sum of 
money due to the Deslauriers Steel Mould Company, Inc. 
under the subcontract. There is, of course, no money which 
I am holding for you and no agreement by nie so to do. 
However, I acknowledge your notice that you claim on this 
job $4,471.74. I also have notice of a claim; in a small 
amount bv another materialman. 

" • j 

The failure of the Deslauriers Steel Mould Company, Inc. 
to pay its labor and materialmen may subject me to liabil¬ 
ity under my bond given to the United States in compliance 
with the Act of Congress in such case made and provided, 
and, until the amount of such unpaid labor and material 
claims are ascertained, as well as the cost of completion of 
the work required to be performed under the j Deslauriers 
subcontract known, I cannot submit any practical plan deal¬ 
ing with the payment of your material claim. 

j 

Very truly yours, 

RSH :m /s/ RALPH S. HERZOCx 


15 Memorandum 

March 25-1936. j 

Subpoenas to Answer issued to all defendants. 

Marshal’s Return as to service 

(1) Defendant Ralph S. Herzog Not to be tound 5-6-36 

(2) Defendant The Deslauriers Steel Moulcl Co Inc. by 
serving Benj. Wilkinson, Atty Personally 4-13-36 

(3) Defendant Henry V T . Morgenthau, Jr. Sec of Trea¬ 
sury By Herman Oliphant Gen’l Counsel Personally March 
26, 1936. 

(4) Defendant W. A. Julian, Treasurer of U. S'. A. By 
George Barnes, Asst Personally March 26, 1036. 
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Motion to Dismiss 

Filed Februarv 12 1937 

•/ 

********** 

Now comes the defendant, Ralph S. Herzog, appearing 
specially for the purpose of this motion only, because of 
the lack of jurisdiction over his person, and moves the court 
to dismiss the bill of complaint herein. 

BYNUM E HINTON 
EDWARD H CUSHMAN 
ALEXANDER M. HERON 
Attorneys for the Defendant, 
Ralph S. Herzog, Appearing 
specially for the purpose of 
this motion only. 

The grounds to be argued in support of the foregoing 
motion are: 

1. That the court is without jurisdiction over the x^erson 
of this defendant. 

2. That the court is without jurisdiction of the 
16 subject matter of the suit. 

3. That the plaintiff in this proceeding is attempt¬ 
ing to garnishee a debt due from the United States. 

4. That the plaintiff’s remedy, if there be any, is at law 
and not in equity. 

5. That a discontinuance of the cause has been effected 
for want of prosecution. 

6. And other matters appearing on the face of the bill. 


Memorandum of Court 
Filed June 16 1937 

********** 

The Court thinks the defendant Herzog, by the sixth 
ground of his motion has invoked the judgment of the Court 
as to the sufficiency of plaintiff’s bill and that his appear¬ 
ance and argument in respect of same amounts to a general 
appearance. Defendant by making and arguing the said 
ground of his motion has waived the jurisdictional question 
raised in other parts of his motion. 
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The Court further holds that the bill of complaint states 
a cause of action. 

Accordingly defendant Herzog’s motion to dismiss is 
denied. 

F. DICKINSON LETTS 

Justice 


\ 


Order Overruling Motion to Dismiss BUI of Complaint 

Filed June 23 1937 


.* # * * * * # # ■ * * 

This cause came on to be heard upon the motion of 
17 the defendant Ralph S. Herzog to dismiss the bill of 
complaint filed herein, and the court halving heard 
argument by counsel and having considered th^ memoran¬ 
dum of points and authorities in support of and in opposi¬ 
tion to said motion, and the court having filed iii this cause 
a memorandum of its conclusions with respect thereto, it is 
this 23d day of June, 1937, j 

ORDERED that the motion of the defendant Ralph S. 
Herzog to dismiss the bill of complaint be and the same is 
hereby denied, and that the defendant Herzog Will not be 
required to answer or otherwise plead in this cause until 
fifteen days after the final disposition by the United States 
Court of Appeals for the District of Columbia of an appli¬ 
cation for the allowance of a special appeal, provided that 
said application be made within twenty days from the date 
hereof. 

F. DICKINSON LETTS 
Justice 




i 

I 

i 
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RALPH S. HERZOG VS. HUBARD ET AL. 


Order of United States Court of Appeals Allowing 

Special Appeal 

Filed August 24 1937 

United States Court of Appeals for the 
District of Columbia 

No. 2789 Original. April Term, 1937. 

Equity No. 61,030 
Ralph S. Herzog, Petitioner, 
vs. 

N. W. Hubard, The Deslauriers Steel Mould Company, 
Inc., Henry W. Morgenthau, Jr., Secretary of the 
Treasury, et al. 

On consideration of the petition for allowance of a special 
appeal in the above entitled cause from the order of the Dis¬ 
trict Court of the United States for the District of Columbia 
entered therein on the 23rd day of June, A. D. 1937, 
18 by Mr. Justice F. Dickinson Letts, 

It is ordered by the Court that the petition be and 
it hereby is granted and a special appeal allowed as prayed. 

Per MR. CHIEF JUSTICE MARTIN, 
August 23, 1937. 

A true Copv, 

Test: MONCURE BURKE 
Clerk, of the United States Court of Appeals for the 
District of Columbia (Seal) 

Assignment of Errors 

1 Filed August 25 1937 

####**##** 

The Court erred: 

1. In overruling the defendant-appellant Herzog’s motion 
to dismiss the bill of complaint. 

2. In not dismissing the bill of complaint. 

3. In holding that the defendant-appellant Herzog had 
made a general appearance. 
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4. In holding that the defendant-appellant Herzog had 
waived his attack upon the jurisdiction of the cdurt over his 
person by joining a general challenge to the jurisdiction on 
other grounds appearing on the face of the billj 

5. In holding that the bill of complaint stated grounds 
for equitable relief. 

6. In holding that the plaintiff-appellee Hubard had a lien 
upon the debt due from the United States to the defendant- 
appellant Herzog when there was a completely adequate 
remedy at law by a statutory action on the bondl 

7. In failing to hold that the plaintiff-appellee Hubard 

had an adequate remedy at law in the absence of any 
19 circumstance which would impair the sanie. 

BYNUM E. HINTON 
EDWARD H. CUSHMAN 
ALEXANDER M. HjERON 
Attorneys for Defendant-Ap¬ 
pellant Ralph S. Herzog, ap¬ 
pearing specially for the pur¬ 
pose of the motion to dismiss 
the hill of complaint and the 
special appeal thereafter al¬ 
lowed. 

Receipt of a copy of the foregoing assignment of errors 
acknowledged this 25th day of August, 1937. 

DOUGLAS, OBEAR, MORGAN AND CAMPBELL 

Bv EDMUND D. CAMPBELL 
STUART T. SAUNDERS 
Attorneys for Plaintiff-Appel¬ 
lee N. W. Hubard \ 

LESLIE C GARNETT 
United States Attorney for 
Secretary of the Treasury and 
Treasurer of the United States 

J BOND SMITH I 
BEN G. WILKINSOfN JR 
Attorneys for The \Deslauriers 
Steel Mould Company, Inc. 


18 


RALPH S. HERZOG VS. HUBARD ET AL. 


Designation of Record 
Filed August 25 1937 

i 

********** 

i 

Comes now Ralph S. Herzog, the defendant-appellant in 
the above entitled cause, appearing specially, and desig¬ 
nates the parts of the record which he desires to have in¬ 
cluded in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raised on ap¬ 
peal, namely: 

1. Bill of complaint filed March 25, 1936. 

2. Memorandum of all subpoenas to answer issued and 
returns thereof. 

3. Motion of the defendant-appellant Ralph S. Herzog to 

dismiss the Bill of complaint, filed February 12, 1937. 
20 4. Memorandum denying motion to dismiss, filed 

June 16, 1937. 

5. Order overruling motion to dismiss bill of complaint, 
filed June 23, 1937. 

6. Order of United States Court of Appeals for the Dis¬ 
trict of Columbia allowing a special appeal, filed August 24, 
1937. 

7. Assignment of errors. 

8. Together with a copy of this designation. 

BYNUM E. HINTON 
EDWARD H. CUSHMAN 
ALEXANDER M. HERON 
Attorneys for Defendant-Ay- 
pell ant Ralph S. Herzog, ap¬ 
pearing specially for the pur¬ 
pose of the motion to dismiss 
the hill of complaint and the 
special appeal thereafter al¬ 
lowed . 


i 
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RALPH S. HERZOG VS. HUBARD ET AL. j 

l 

Service of a copy of the foregoing designation of record 
acknowledged this 25th day of August, 1937. 

DOUGLAS, OBEAR, MORGAN AND CAMPBELL 

By EDMUND D. CAMPBELL 
STUART T. SAUNDERS 
Attorneys for Plaintiff-Appel¬ 
lee N. W. Hubard 

LESLIE C GARNETT 
United States Attorney for 
Secretary of the Treasury and 
Treasurer of the United States 

J BOND SMITH ! 

BEN G. WILKINSON — 

I 

Attorneys for Thb Deslauriers 
Steel Mould Company, Inc. 


21 District Court of the United States for the 

1 

District of Columbia. 

United States of America, ; 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District! Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 20, both inclusive, 
to be a true and correct transcript of the recor4 according to 
directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 61030 in Equity, wherein 
N. W. Hubard is Plaintiff and Ralph S. Herbog et al are 
Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

IN TESTIMONY WHEREOF, I hereunto jsubscribe my 
name and affix the seal of said Court at the City of Wash¬ 
ington in said District, this 3rd day of September, 1937. 

C E STEWART, 

(Seal) I Clerk. 

Endorsed on Cover: No. 7034. Ralph S. Herzog Appel¬ 
lant. vs. Hubard et al. United States Court of Appeals for 
the District of Columbia Filed Sep 7-1937 Mqncure Burke, 
Clerk 
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IN THE 


^mteb States Court of Appeals; 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1937. 


No. 7034. 


Special Calendar. 


Ralph S. Herzog, Appellant , 

v. 

. ! 

N. W. Hubard, The Deslauriers Steel Mould Com¬ 
pany, Inc., Henry W. Morgenthau, Jr., Secretary 
of the Treasury and W. A. Julian, Treasurer of 
the United States, Appellees . 


Appeal From the District Court of the United 
States for the District of Columbia. 

I 

I 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF FACTS, j 

The appellee, N. W. Hubard, filed a bill cjf complaint 
in equity in the court below against the appellant 
Herzog and joined as defendants the Deslajuriers Steel 
Mould Company, Inc., the Secretary of tHe Treasury 
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and the Treasurer of the United States. The bill al¬ 
leged that the appellant Herzog had entered into a 
contract with the United States, dated January 25, 
1934, for the construction of a Female Receiving Build¬ 
ing at St. Elizabeth’s Hospital in the District of Co¬ 
lumbia (R. 2) and that in proceeding with the con¬ 
struction of the work under this contract the appel¬ 
lant Herzog entered into a subcontract with the Des- 
lauriers Steel Mould Company, Inc. for the erection 
of certain forms. It alleged that the Continental Cas¬ 
ualty Company executed a bond securing the perform¬ 
ance of this subcontract by the Deslauriers Steel Mould 
Company (R. 2), and that thereafter the Deslauriers 
Steel Mould Company, Inc. placed orders with the 
appellee Ilubard for lumber and material to be de¬ 
livered to the work for the purpose of carrying out 
the contracts (R. 2, 3). The appellee Iiubard shows 
that he furnished material to the total value of $6,- 
164.33 (R. 4) and that the material and supplies fur¬ 
nished bv him were furnished for use in the construe- 
tion of the work (R. 6) and that he has not been paid 
therefor. 

The bill further charges that the appellant Herzog 
had assured the appellee Ilubard that a written guar¬ 
anty would be given by him to pay Ilubard out of 
payments made by the United States on account of 
the contract, which might become due to the Deslau¬ 
riers Steel Mould Company, Inc. (R. 3, 5), provided 
the Continental Casualty Company did not object, but 
that the written guaranty was never given. Appellee 
Hubard attached to his bill exhibits (R. 9-13) which 
contradict the allegations of the bill with respect to 
the arrangements between the parties in relation to 
the proposed guaranty. The exhibits disclose (R. 9) 




I 


that the Continental Casualty Company was! unwilling 
to approve the proposed arrangement except upon 
conditions which were unacceptable (R. 10) !to the ap¬ 
pellant Herzog, and that the appellee Hubard was 
notified of this fact (R. 11-13) and also notified that 
the Deslauriers Steel Mould Company, Inc. had de¬ 
faulted under its subcontract. 

No special elaboration is made of the Allegations 
with respect to appellant’s having assured the giving of 
a guaranty or of the charges of fraud and deceit in 
connection therewith, since this aspect of the bill is 
so rambling as to be incoherent and the allegations are 
contradicted by the exhibits. The appellee Hubard did 
not press these charges in the court belotw but re¬ 
stricted himself solely to a right of an equitable lien 
because of his having furnished material t<b the pub¬ 


lic work. 

The appellee Hubard alleged (R. 7) upon informa¬ 
tion and belief that there was then due and owing to 
the appellant a great sum of money which would 
shortly be paid to him by the Secretary of the Treas¬ 
ury and the Treasurer of the United Stated, either in 
partial or final settlement of his contract fdr the con¬ 
struction of the work, and that Hubard has ;and ought 
to have a lien on the fund to subject it to thp payment 
of this sum for material furnished. 

The bill prayed (R. 7) for the issuance 
junction to prevent appellant from receiving 


of an in- 
the money 


cl 


nd to prevent the Secretary of the Treasury and the 


a receiver 


Treasurer from making payment; and that 
be appointed (R, 8) to receive the fund anjd pay the 
plaintiff therefrom. 

The bill was filed on March 25, 1936 (R. 1|) and sub¬ 
poenas were issued, service being obtained ion all de- 
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fendants except the appellant Herzog. The case lay 
dormant until February 12, 1937, aj)proximately one 
year from its commencement, when the appellant Her¬ 
zog, a resident of Philadelphia, Pennsylvania (K. 11) 
appeared specially and moved the court to dismiss the 
bill (R. 14) for the reason that the court was without 
jurisdiction over his person or of the subject matter; 
that the proceeding was an attempt to garnishee a debt 
due from the United States; that the remedy was at 
law and not in equity; that a discontinuance had been 
effected, and for other matters appearing on the face 
of the bill. 

The court hearing the motion to dismiss concluded 
in a memorandum (R. 14) that the appellant by chal¬ 
lenging matters appearing on the face of the bill had 
made a general appearance and waived the jurisdic¬ 
tional question. It was further held that the bill stated 
a cause of action (R. 15). An order was entered ac¬ 
cordingly (R. 15) from which this special appeal was 
allowed by an order of this Court entered herein 
August 23, 1937 (R. 16). 

THE ERRORS. 

The court below erred in holding that the appellant 
had waived his special appearance by making a gen¬ 
eral attack upon the jurisdiction. It further erred in 
holding in effect that the appellee Hubard had such 
an equitable interest in the proceeds of the contract 
price as would permit him to impound the debt due 
from the United States. 
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THE APPELLANT’S SPECIAL APPEARANCE WAS 
NOT IMPAIRED BY THE ATTACK MiADE IN 
THE MOTION TO DISMISS. 

It was held by the court below that the appellant 
by including in his motion to dismiss made under 
special appearance, an objection to “other i matters 
appearing- on the face of the bill” had mad^ a gen¬ 
eral appearance. The holding- of the court ]below is 
in flat contradiction of the decision of this Court in 
Ryan v. McAdoo, 46 App. D. C. 117, in which the rule 


of this jurisdiction for practice in equity was definitely 
established. In that case the defendant had appeared 
specially and moved to dismiss the plaintiff’s bill on 


the following grounds: 

i 

“(1) That plaintiff and defendant Wells were 
appointed executrix and executor of the respec¬ 
tive estates of Ryan and Church in Xe\v York 
State, ‘and that this defendant is therefore a 
foreign executor and is not subject to thp juris¬ 
diction of this court in these proceedings;’ (2) that 
the warrant, the subject matter of litigation, is in 
the State of New York, the court is withoujt juris¬ 
diction to make any order respecting it; (3) that 
the plaintiff’s remedy, if at all, is at law; and 
(4) ‘that it does not appear from said aijnended 
bill that the plaintiff is a judgment creditor, or 
that he has a valid lien upon the fund in question, 
or that this defendant is insolvent, or any ground 
sufficient for the interposition of a coyrt of 
equity.’ ” (Italics ours.) 


It will be thus noted that the defendant covered 
every ground available to him on a motion to dismiss 
except defects in pleading, although the court held in 
its discussion of the case, at page 126, that defects of 


I 


1 
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pleading might be availed of on a motion to dismiss 
made under special appearance. The court said: 

“The court below held that since Wells, bv in- 
eluding in his motion to dismiss, in addition to 
his objection to the jurisdiction of the court over 
the person of a foreign executor, the question of 
the jurisdiction of the subject matter and the want 
of equity, entered a general appearance. In other 
words, the court he id that Wells, by moving to 
dismiss for want of equity, entered an appearance 
for all purposes, thereby waiving his challenge 
to the jurisdiction of his person. Undoubtedly, 
under the former system of procedure in equity, 
such an appearance was construed to be general. 

# * # ? i 

“By the adoption of the equity rules a distinct 
advance was accomplished in equity procedure. 
The object sought to be attained was the simplifica¬ 
tion of the practice and to avoid unnecessary delay 
in bringing causes to issue. Since the abolition of 
pleas, there are but two defenses to a bill in equity; 
by motion to dismiss, which takes the place of a 
demurrer, and which, from every reasonable in¬ 
tendment, must be presumed to include all defects 
appearing on the face of the bill; and by answer, 
which, if the motion to dismiss is denied, must be 
filed within five days thereafter. By answer only 
can defects not apparent on the face of the bill 
be raised. Heretofore this could be accomplished 
by plea, which, under the rules, has likewise been 
abolished. The answer must be full, responding 
to the issue raised by the bill, challenging hidden 
; defects therein affecting jurisdiction, and setting¬ 
up any affirmative defense that may be available. 

“We think it logicallv follows that it was in- 
tended bv the rule that everv defense in point of 
law appearing upon the face of the bill must be 
incorporated in a single motion to dismiss. Other- 




wise, the court and plaintiff might be harassed 
and delayed by an almost endless series of mo¬ 
tions,—for example, a separate motion j to dismiss 
for lack of jurisdiction of the person ;| if denied, 
another for lack of jurisdiction of fhe res; if 
denied, another for want of equity; and, if denied, 
still another for defects in pleading. Instead of 
simplifying the practice, the condition would be 
even worse than existed before the ajdoption of 
the rules. | 

“No good reason is apparent why |this inter¬ 
pretation is not reasonable. Evert question 
proper to be raised by motion to dismiss the bill 
can be advanced in a single motion and disposed 
of at a single hearing. Of course, the court would 
first dispose of the question of jurisdiction of the 
person. If sustained, this would end the case. 
If denied, the other questions raised by; the motion 
could then be disposed of, and the ruling on the 
entire motion be embraced in a single order. 

“We have been cited to no case where either 
rule 29 of the equity rules of the Supreme Court of 
the United States or the rule here in qiuestion has 
been considered. In New Fiction Pub.Co. v. Star 
Co., 220 Fed. 994, the defendant ‘mbved under 
equity rule 29 to dismiss the bill of| complaint, 
upon the ground that upon the face of the bill no 
cause of action against defendant i$ disclosed, 
and that the court is without jurisdiction to enter¬ 
tain the suit.’ Both the question of lack of juris- 
dicion of the person and of the subject-matter of 
the suit were involved; the court, vfithout con¬ 
struing the rule, sustained the motioh by holding 
that 4 as the suit cannot be maintained under the 
Copyright Act, and as diversity of citizenship is 
lacking, the motion to dismiss the bill lis granted.’ 
We are of opinion, therefore, that under the rule 
a defendant may appear specially and, by motion 
to dismiss, challenge the jurisdiction of the court 
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upon all the grounds apparent on the face of the 
bill, and not thereby waive his special appear¬ 
ance.” (Italics ours.) 

This rule was followed in Lindberg v. Humphrey, 53 
App. D. C. 243, where the defendant appeared specially 
and joined with his special appearance objections to 
the jurisdiction in equity upon the ground that there 
was an adequate remedy at law. To the same effect 
was Eichelberger v. Arlington Building, 52 App. D. C. 
23, and Orinoco Company v. Orinoco Iron Co., 54 App. 
D. C. 218. It was urged in the court below that Ryan 
v. McAdoo, supra, was authority only for the incor¬ 
poration in a motion to dismiss under special appear¬ 
ance of objections to the jurisdiction. It will be re¬ 
membered, however, that a special appearance under 
the former practice and under the present practice on 
the law side is necessary only where the objection is 
directed to the jurisdiction of the court over the per¬ 
son of the defendant, for the reason that if the court 
has no jurisdiction over the subject matter, or to en¬ 
tertain the proceedings, it is immaterial whether the 
defendant is before it personally or not. The rule as 
laid down in Ryan v. McAdoo is a liberal advance 
over the extremely technical practice which had pre¬ 
viously existed in the equity courts. The appellee in 
the court below relied upon numerous cases decided on 
the law side, such as Manning v. Furr, 62 App. D. C. 
281, St. Louis & San Francisco Ry. Co. v. McBride, 
141 U. S. 127, 35 L. ed. 659; Thames & Mersey Marine 
Ins. Co. v. United States, 237 U. S. 19, 59 L. ed. 821. 

The practical effect of the rule laid down by Ryan 
v. McAdoo, supra, is that the defendant makes what is 
in substance a general appearance, with the reserva¬ 
tion of his right to attack the jurisdiction of the court 





9 


over his person. The rule has the effect of enabling 
the court to dispose at one time of all questions which 
might arise with respect to the bill. Equity Rule 28 
expressly requires the defendant to incorporate in 
his motion to dismiss “every defense in pojnt of law 
arising upon the face of the bill * * *’\ ihiless this 
is done by the defendant, it is apparent that he will 
have lost his right to object to obvious defdcts of law 
in the complaint. In the court below numierous law 
cases were relied upon which as pointed ou| above do 
not control the practice in equity. The rule in this 
regard was established in Ryan v. McAdoo, supra. 
The appellant in his motion confined himself carefully 
to the practice there outlined. 

I 

THERE IS NO PROPERTY OF THE APPELLANT 
WITHIN THE JURISDICTION, 

There is no property within the District Kvhich will 
afford a basis for the appellee, as plaintiff in the court 
below, to obtain jurisdiction over the appellant Her¬ 
zog. The bill merely alleges that the plaiptiff is ad- 
vised and believes that there is now due and owing by 
the United States a great sum of money which will 
shortly be paid to the appellant by the Secretary of 
ihe Treasury and the Treasurer of the United States, 
either in partial or final settlement of the contract. 
There is no allegation that a check has been drawn, 
as in Jones v. Rutherford, 26 App. D. C. 1^4, or even 
that a ministerial determination has been pia.de as to 
the amount due. Under these circumstances there can¬ 
not be said to be any fund in the Treasury belonging 
to the appellant. There is nothing more than a debt 
due from the United States which it has been said has 
no particular situs at the seat of the government, but 
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on the contrary has an ubiquity throughout the Union. 
Vaughan v. Northrup, 15 Pet. 1, 10 L. ed. 639; Lind- 
herg v. Humphrey, 53 App. D. C. 243, 289 Fed. 901; 
Mellon v. Jov.es, 60 App. D. C. 269, 51 Fed. (2d) 431. 
In this aspect the suit is nothing more than an attempt 
to levy an attachment against a debt due by the United 
States. This has been forbidden from the earliest 
times. Buchanan v. Alexander, 4 How. 20, 11 L. ed. 
857. 

In the absence of property within the jurisdiction, 
Section 105 of the Code of Law for the District of 
Columbia, Title 24, Code of the District Section 378, 
providing for substituted service of process, can have 
no application. Presumably the proceedings in the 
court below were instituted in reliance upon these pro¬ 
visions of the statute, although no effort was made to 
effect the substituted service. 

THE APPELLEE EUBARD HAS NO INTEREST IN 
THE PROCEEDS OF THE CONTRACT WHICH 
AN EQUITY COURT WILL ENFORCE. 

The cases in which special equities or liens have 
been recognized and enforced in favor of persons fur¬ 
nishing labor and material to public works and of sure¬ 
ties furnishing bond under the Heard Act, 40 U. S. C. 
270, Act of August 13, 1894, as amended February 24, 
1905, fall into two classes: 

I. The first and most common type of case is 
that in which the surety because of damage suf¬ 
fered or impending by reason of its bond avails 
itself of remedies peculiar to one occupying the 
position of surety and makes application to a court 
of equity to exonerate it from loss which is 
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threatened or to remedy loss already suffered and 

* %/ 

to prevent the diversion of funds coming from the 
contract which its bond secures. Thesp remedies 
are based upon the special jurisdiction which 
equity has to entertain cases involving* sureties. 

II. The second and much smaller group are 
those cases in which special circumstances have 
impaired the statutory remedy accorded to sup¬ 
pliers of labor and material for the work. 


! 

I. The First Group. 


One of the earliest cases dealing witbj equitable 
rights of a surety upon a bond to secure thg perform¬ 
ance of a public work is Prairie State National Bank 


v. United States , 164 U. S. 227, 41 L. ed. 412. In that 
case the surety had assumed the completion pf the work 
upon the default of the contractor. Aftef* the com¬ 
pletion there remained a balance due under the con¬ 
tract in the hands of the United States which the 

i 

surety claimed to reimburse it for its costs in com- 
pleting the work. An assignee of the contractor con¬ 
tested the surety’s right. The court awarded the bal¬ 
ance of the fund to the surety, holding thatj it was en¬ 
titled to be subrogated to the rights of Ithe United 
States. It was said: 


“A great deal of confusion has arisen in the 
case by treating Hitchcock as subrogated merely 
‘in the rights of Sundberg & Co.’ in the fund, 
which, in effect, was saying that he was subrogated 
to no rights whatever. Hitchcock’s right of sub¬ 
rogation, when it became capable of ehforcement, 
was a right to resort to the securities and rem¬ 
edies which the creditor, the United States, was 
capable of asserting against its debtor, Sundberg 
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& Company, had the security not satisfied the ob¬ 
ligation of the contractors, and one of such rem¬ 
edies was the right based upon the original con¬ 
tract to appropriate the 10 per cent retained in its 
hands. If the United States had been compelled 
to complete the work, its right to forfeit the 10 
per cent and apply the accumulations in reduc¬ 
tion of the damage sustained remained. The right 
of Hitchcock to subrogation, therefore, would 
clearly entitle him when, as surety, he fulfilled the 
obligation of Sundberg & Company to the govern¬ 
ment, to be substituted to the rights which the 
United States might have asserted against the 
fund. It would hardly be claimed that if the sure¬ 
ties had failed to avail themselves of the privilege 
of completing work, they would not be entitled to 
a credit of the 10 per cent reserved in reduction 
of the excess of cost to the government in com¬ 
pleting the work, beyond the sum actually paid 
to the contractor, irrespective of the source from 
which the contractor had obtained the material 
and labor which went into the building.” 

In a subsequent case coming before the Supreme 
Court, llenningsen v. U. S. Fidelity <£ Guaranty Co., 
208 U. S. 404, 52 L. ed. 547, the surety had instituted 
a proceeding in equity to impound the balance due 
under the contract showing that there were various 
persons having claims for labor and material used in 
the work and making them parties to the cause. Dur¬ 
ing th6 course of the proceeding the surety paid the 
labor and material claims. The court held that under 
these circumstances the surety had a paramount equi¬ 
table interest in the fund and was entitled to be re¬ 
imbursed for the payments which it had made. The 
court cited the Prairie State Bank case, supra, and 
noted that the surety’s rights arose out of the equi¬ 
table principles of subrogation. 
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This Court had occasion to deal with a situation 

i 

similar to that in the Prairie State Bank case, supra, 
in Lyttle v. National Surety Company, 43 App. D. C. 
136. The contractor became financially involved and 
was unable to complete the work. The building was 
completed by the surety at a cost of $954.92, and in 
addition thereto claims of furnishers of labor and 
material were paid to the amount of $22^949.64. In 
this situation the surety instituted a proceeding in 
equity to obtain reimbursement out of tlie proceeds 
payable under the contract. The Court stated that the 
surety’s right of lien was conceded and held that the 
surety was entitled to subrogation to the rights of the 
Government. It was awarded the fund. 

In Moran v. Guardian Casualty Co., 64 App. D. C. 
188, 76 Fed. (2d) 438, the surety had pajid out con¬ 
siderable sums to the furnishers of labor apd material, 
the contractor being bankrupt. It was held that the 
surety was entitled to a priority in the balance of the 
contract price held by the United States and a lien 
existed in its favor upon the equitable principles of 
subrogation. 

In Martin v. National Surety Company, 300 U. S. 
588, 81 L. ed. 521, 57 Sup. Ct. 531 (March 2j), 1937), the 
contractor had obviously become involved and had 
failed to pay bills for labor and materials. There 
again surety instituted the proceedings in that case 
to impound the proceeds of the contract ih order that 
it might be exonerated of the claims made against it, 
and the relief sought was awarded. 

Another leading case upon the subject is In Re Sco¬ 
field Company, 215 Fed. 45. There the isurety paid 
claims for labor and material, the contractor being 
bankrupt. The Government paid the balance of the 


i 
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contract price to the trustee in bankruptcy of the con¬ 
tractor and the surety claimed an equitable lien upon 
the fund in his hands. It was held on the authority of 
Prairie State Bank and the Henningsen cases, supra, 
that the fund should be paid to the surety. 

Other cases which illustrate the operation of the 
same principles are: Pratt Lumber Company v. T. II. 
Gill Co., 278 Fed. 783; Exchange State Bank v. Fed¬ 
eral Surety Co., 28 Fed. (2d) 485 (1928); Maryland 
Casualty Co. v. Dulany Lumber Co., 23 Fed. (2d) 378 
(1928). 

II. The Second Group. 

Cases of the second group, in which the furnishers 
of labor and material have come into court on the 
basis of their own claims and impressed the proceeds 
of the contract price with their equities, are much 
fewer in number, due doubtless to the fact that it is 
seldom that their statutory remedies are impaired. 
An instance of this kind is found in Belknap Hardware 
& Manufacturing Co. v. Ohio River Co., 271 Fed. 144. 
There the work was completed by the contractor’s re¬ 
ceiver into whose hands had come the balance of the 
contract price. All of the sureties were insolvent. It 
was held that the labor and materialmen had an equi¬ 
table priority in the payments to be made out of the 
fund. 

In Philadelphia National Bank v. McKinlay, 63 App. 
D. C. 296, 72 Fed. (2d) 89, the contractor had become 
bankrupt and all of the sureties concerned had failed. 
Approximately $150,000 was due to the suppliers of 
labor and material for the work. It was held that un¬ 
der the circumstances the fund in the hands of the 
Government was earmarked with the claims all per¬ 
sons furnishing supplies and labor on the contract. 
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i 

i 

I 

It was noted that the surety on completion and the 
satisfaction of all of its obligations undef the bond 
would be subrogated to the interests of tjhe various 
parties involved in the matter. It was farther said 
that under the circumstances of that cash the labor 
and materialmen should be considered as subrogated 
to the rights of the surety who undoubtedly had a 
lien. It will be observed that in the opinion in this 
case awarding the fund to the labor and materialmen 
the matter of an equitable lien in their favor was 
treated with extreme caution and there was not a 
positive confirmation of the notion. 

In American Surety Co. v. Westinghouse Electric 
& Manufacturing Co., 296 U. S. 133, SO L. ed. 105, 56 
Sup. Ct. 9, the contractor had become bankrupt while 
the bond had become completely exhausted In that 
case the labor and material claimants were without 
remedy except insofar as they were accorded an equi¬ 
table interest in the fund representing the proceeds of 
the contract. The furnishers of labor and material in 
that case were in a situation similar to those in the 
Philadelphia National Bank v. McKinlay, ^upra. The 
Supreme Court in deciding the American Surety Com¬ 
pany case did so on the basis of comparative equities, 
since the only claimants to the fund were the labor and 
materialmen on the one hand and the surety on the 
other. It was concluded that since the sujrety was in 
effect bound to secure payment to labor arid material- 
men it would not in equity be permitted to compete 
with them in the distribution of assets of the bankrupt. 
This would doubtless have been true even though the 
fund had not consisted of the proceeds of the contract. 
Jenkins v. National Surety Co., 277 U. S. 258, 72 L. ed. 
874, 48 Sup. Ct. 445. 


i 
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It is believed that no case can be found in which the 
labor and material claimant has undertaken, as in this 
case, to come into a court of equity and seize upon a 
payment due the contractor in the absence of the insol¬ 
vency of the contractor or his surety, or some other 

•/ *7 

special circumstance which would impair the claim¬ 
ant ’s remedy upon the bond given pursuant to the stat¬ 
ute. No such special remedy in necessary or proper. 
Jurisdiction in equity depends upon bringing each case 
directly within the principle of some precedent, and if 
not, it must be decided upon its own merits and upon 
the complexion “of the real and substantial conveni¬ 
ence of all parties, the adequacy of the legal remedy, 
the situations of the different parties, the points to be 
contested and the result which would follow if jurisdic¬ 
tion should be assumed or denied; * * *” Hale v. Al- 
linson, 188 U. S. 56, 47 L. ed. 380, 23 Sup. Ct. 244. That 
case is cited in Di Giovanni v. Camden Fire Insurance 
Co 296 U. S. 64, 80 L. ed. 47, 56 Sup. Ct. 1, in which 
it was further quoted: 

‘ ‘ The single fact that a multiplicity of suits may 
be prevented by this assumption of jurisdiction is 
not in all cases enough to sustain it. It might be 
that the exercise of equitable jurisdiction on this 
ground, while preventing a formal multiplicity of 
suits, would nevertheless be attended with more 
and deeper inconvenience to the defendants than 
would be compensated for by the convenience of a 
single plaintiff, and where the case is not covered 
by any controlling precedent the inconvenience 
might constitute good ground for denying juris¬ 
diction. ’ ’ 

In the present case the statute, 28 U. S. C. 384, R. S. 
723, expressly forbids the entertaining of a proceeding 
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in equity where there is an adequate remedy at law. 
R. S. 723: 

“Suits in equity shall not be sustained in any 
court of the United States in any case where a 
plain, adequate, and complete remedy may be had 
at law.” 

The plaintiff has utterly failed to disclose dny impair¬ 
ment of the remedy upon the bond given for his protec¬ 
tion in accordance with the terms of the statute and 
which presumably in the judgment of th£ Congress 
affords him ample security for his claim. 

It can readily be appreciated that if appellee’s con¬ 
tention in this case is sound, any creditor having a 
claim no matter how small, may institute a {proceeding 
in the local courts and impound payments due to con¬ 
tractors on Government WT>rk regardless 6f whether 
the projects be in Maine or Hawaii, Oregon or the 
Canal Zone. The contractor will be compelled to come 
to Washington and litigate the matter with the claim¬ 
ant. 

Under the practice in the lower court pursuant to an 
arrangement of long standing with the United States 
Attorney the mere filing of a suit will automatically 
hold the action of the governmental officers in abey¬ 
ance, so that the plaintiff procures in effect an injunc¬ 
tion against payment to the contractor without the 
giving of security as required by Equity T^ule 35 and 
by the statute, 28 U. S. C. 382. The contractor has no 
remedy where the suit is found to be baseles^, although 
his contract payments may be held up for gs much as 
several years. The jurisdiction which thb appellee 
Hubard proposes to establish would be subject to the 
greatest of abuse, especially in cases wherb claimants 
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had dubious or unjust claims, for in many instances 
contractors would undoubtedly be compelled to pay 
claims or to settle them without regard to their merits, 
rather than to submit to the consequence of such a suit. 

CONCLUSION. 

The absence of property within the jurisdiction is 
fatal to the appellee Hubard’s proceeding. The appel¬ 
lant has not submitted to the jurisdiction of the court. 
The court below had no jurisdiction of the person of 
the appellant. Equity does not accord a remedy to the 
appellee Hubard in the circumstances of the present 
case and will not recognize or enforce any equitable 
claim to the proceeds of the contract price. Either of 
these points is decisive of the present case. It is sub¬ 
mitted that the action of the court below should be re¬ 
versed and the bill dismissed so that the appellant may 
have an immediate relief from the impounding of his 
contract balances in the hands of the Government, 
damages for which he has no remedy. 

Respectfully, 

Bynum E. Hinton, 

Edward H. Cushman, 
Alexander M. Heron, 
Attorneys for Appellant . 
Appearing Specially as in 
the Court Below. 
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Statement of Facts. 
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The appellant’s statement of facts is substantially 
correct. In addition to the facts stated in the appel¬ 
lant’s statement of facts, however, it should be noted 
that the appellant contractor has failed ahd refused 
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to pay the appellee Hubard, hereinafter referred to 
as the appellee, in violation of the appellant’s under¬ 
taking under Section 270 of Title 40 of the United 
States Code, requiring appellant to see that all sup¬ 
pliers of labor and materials on a public building 
are paid in full. 

Summary of Argument. 

The issues in this case are: 

1. Has the appellant made a general appearance 
in this cause ? 

2. Does the appellee's bill state a cause of action? 

3. Do the courts of the District of Columbia have 
jurisdiction of the subject matter of this suit? 

The appellee will first show that the appellant has 
made a general appearance in this cause. The appellee 
contends that the appellant made a general appear¬ 
ance by concurrently attacking the merits of the 
appellee’s bill and the jurisdiction of the trial court 
over his person and the subject matter. Such a 
double-barrelled attack cannot be made simultaneously 
by the appellant, we urge, without thereby submitting 
generally to the jurisdiction of the court. 

The appellee will then show that the bill of com¬ 
plaint states a cause of action. Finally it will be 
shown that the bill of complaint states a case within 
the jurisdiction of the District Court for the District 
of Columbia. 
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ARGUMENT. 


The appellant has made a general appearance in 
this cause. 

i 

The appellee contends that the appellant’s motion 
to dismiss and his arguments in support thereof con¬ 
stitute in law a general appearance. It isj of course, 
true that the appellant purported to appear specially 
and so designated his appearance. This j fact, how¬ 
ever, is of no consequence if the appearance is in 
substance a general appearance (Mersey Marine In¬ 
surance Co. v. United States, 237 U. S. 19).j 

i 

It should be remembered that a party litigant has 
no inherent right to make a special appearance—it is 
only a privilege which is conferred upon him by the 
rules of practice. If the defendant’s conduct in the 
case is inconsistent with his alleged special appear¬ 
ance, he thereby waives it and makes a general appear¬ 
ance. The law is settled that where a defendant wishes 
to make a special appearance he must appear for that 
purpose and for no other. If the defendant goes fur¬ 
ther and attacks the merits of the bill or takes any 
action which presupposes that the court| has juris¬ 
diction of the case, then the defendant subipits himself 
to the general jurisdiction of the court. |The courts 
say that a defendant cannot be at the samb time both 
in and out of court. There is a fundamental inconsis¬ 
tency in a defendant’s position in arguing that a 
court has no jurisdiction over his person and at the 
same time asking the court to exercise its jurisdiction 
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and dismiss the bill on its merits. A defendant can¬ 
not concurrently invoke and repudiate the jurisdiction 
of a court. In the case of Guarantee Savings Loan & 
Inv. Co. v. Pendelton , 14 App. D. C. 384, Chief Justice 
Alvev speaking for this Court, said (pp. 387, 388): 

“* * * The defendant could not be allowed to 
appear and plead to the merits, and defend against 
a recovery, and thus take the chance of obtaining 
a judgment in its favor which would operate as 
a discharge from the claim; but, at the same time, 
if judgment should go against it, that judgment 
should remain liable to be questioned for the 
want of jurisdiction in the court that rendered it. 
The law will not allow such an experiment to be 
made in its administration. 

4 4 * * * If a party wishes to insist upon the ob¬ 
jection that he is not in court, he must keep out 

for all purposes except to make that objection 

# • # ? > 


(A) 

The grounds assigned by the appellant in his motion to 
dismiss show that the appellant has made a general appear¬ 
ance. 

The various grounds assigned in the appellant’s 
motion to dismiss make it crvstal clear that the de- 
fendant is not only attacking the jurisdiction of this 
Court over his person, but is also attacking the merits 
of the appellee’s bill of complaint. In fact, counsel 
for the appellant cannot deny that the appellant is 
attacking at the same time both the jurisdiction of 
the District Court and the merits of the appellee’s 
case. The appellant bases his whole argument on this 
point on the assumption that both can be done at the 
same time without waiving the benefits of a special 
appearance. The appellee submits that the appellant 
cannot do this without thereby making a general 




appearance. The appellant cannot come into the trial 
court and ask it to adjudge and decree that! the appel¬ 
lee’s bill states no cause of action without subjecting 
himself to its general jurisdiction. The Appellant’s 
position is wholly irreconcilable—he states that the 
court has no jurisdiction over his person and in the 
very same breath he invokes the jurisdiction of the 
court and asks that it dismiss the bill on the ground 
that the appellee has failed to state a casei 

In the instant case the fifth and sixth grounds of the 
appellant’s motion to dismiss and his arguments in 
support of them definitely show that the appellant 
has made a general appearance. The first fciur grounds 
of the appellant’s motion relate to the jurisdiction of 
the court over the person of the appellant and its 
jurisdiction over the subject matter of tlfe suit. If 
the appellant had limited his motion to thb first four 
grounds, it probably would have been a good special 
appearance. But the appellant did not stop there. 
The appellant went on to assign his fifth and sixth 
grounds for dismissal of the suit—botH of which 
plainly recognized that the court had jurisdiction of 
the person and the subject matter and; asked for 
relief which called upon the court to exercjise its gen¬ 
eral jurisdiction. 


By the fifth ground of his motion, ihp appellant 
moved the court to dismiss the bill because “a dis¬ 
continuance of the cause has been effected for want 
of prosecution” (R. 14). This ground is the equiva¬ 
lent of a plea of the statute of limitations at law or 
a plea in bar. It is in substance a plea in confession 
and avoidance. By this ground the appellant presup¬ 
poses that the court has jurisdiction, but shys that the 



6 


court should not act in this case because of the appel¬ 
lee’s alleged laches. 

This very question was passed on by the Circuit 
Court of Appeals for the First Circuit in the case of 
Wing v. McCollum , 292 Fed. 810 (1923). In that 
case the defendant in a certain suit had died and his 
executor not having voluntarily appeared, the plain¬ 
tiff in the suit filed a petition to have a writ of scire 
facias issued. The writ was issued and served on the 
executor. The executor appeared specially and filed 
a motion to dismiss on the ground that the writ was 
issued more than one vear after the executor had given 
bond, and also because the writ was served less than 

fourteen davs before its return date. The court held 
•/ 

that the executor had waived his special appearance 
by filing such a motion. In so holding the court said 
(815 of 292 Fed.): 

“While it is doubtless better practice to make 
the writ in such cases returnable 20 days after 
service, yet, where upon the return day specified 
in the writ the executor has appeared specially for 
the purpose of filing a motion to dismiss and 
relied upon the statute of limitations as a ground 
for dismissal, we think this motion was equivalent 
to a plea in bar and if the writ was defective in 
having a wrong return day, this was waived, as 
the motion for dismissal was based upon what 
was in effect a plea in bar. * * *” 

Likewise in the case at bar the appellant waived 
his special appearance by pleading laches. The appel¬ 
lant thereby invoked the jurisdiction of the trial court 
and in so doing took the chance that its decision would 
be adverse. The appellee submits that by reason of 
the fifth ground of the appellant’s motion to dismiss, 
if for no other, the appellant has made a general ap¬ 
pearance in this cause. 
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The sixth ground of the appellant's motion to dis¬ 
miss also shows that the appellant has waived his 
special appearance. By the sixth ground the appel¬ 
lant said that the appellee’s bill should be dismissed 
because of “other matters appearing on the face of 
the bill” (R. 14). This ground was in Substance a 
general demurrer to the bill. Here thb appellant 
asked the court to search through the bill! and ascer¬ 
tain if the bill stated a cause of action. Tlie appellant 
endeavored in the trial court under this sixth ground 
of his motion to show that the bill stated no cause 
of action both in his memoranda of points hnd authori¬ 
ties filed in support of his motion and in hi^ oral argu¬ 
ment, and asked the lower court to disrhiss the bill 
on its merits. 


Indeed the appellant has continued in that course 
in this Court. He is arguing the merits of this case 
here while purporting to appear specially and is ask¬ 
ing this Court to reverse the decision of thk trial court 
holding that the appellee’s bill states a cau£e of action. 
In his assignment of errors the appellant states that' 
the District Court erred “in holding that} the bill of 
complaint stated grounds for equitable relief” (R. 17). 
The appellant also devotes the last eight pages of his 
brief to an assault on the merits of the apjpellee’s bill, 
and yet the appellant insists all the while that he is 
not before this Court except “specially”. ! The courts 

do not countenance such strange experiments with 

| 

their procedure. The appellant cannot at the same 
time be both in and out of court. If he wishes to say 
that he is not in court because of the court’s lack of 
jurisdiction over his person or the subject matter, 
then he must be content to rely on thbse grounds 
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alone, and must leave for a later day a decision on the 
merits of this case. 

The proper subjects of a special appearance are 
necessarily different from those of a general appear- 
ance. A decision by a court on matters which are the 
appropriate subjects of a special appearance (e. g . 
the jurisdiction of the defendant’s person or of the 
subject matter) is not a bar to future action by the 
plaintiff. But a decision by a court of record in the 
defendant’s favor on the merits is res judicata and 
would be a bar to all future action by the plaintiff. 
If a judgment of this character can be obtained in the 
name of a special appearance then a revolutionary 
change has been wrought in the law sub silentio. The 
distinction between a special appearance and a gen¬ 
eral appearance is, we submit, fundamental. 

The decision of this Court in Manning v. Furr, 62 
App. D. C. 281 (1933) is squarely in point. There the 
defendant, professing to appear specially, fled the 
following motion: 

“ 6 * * * * Appearing specially for the purpose 
of this motion and none other, and moves the 
court to vacate the alias summons issued and re¬ 
turned served, in the above entitled cause and to 
dismiss said cause on the following grounds: 

‘1. That said alias summons was improvidently 
issued. 

4 2. Because of the lack of diligence on the part 
of said plaintiff in prosecuting said action, which 
lack of diligence has worked a discontinuance 
thereof. 

6 3. And for other matters apparent on the 
face of the record.’ ” 

It is to be noted that the third ground assigned in 
the motion in Manning v. Furr, supra, is almost ver- 
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batim the sixth ground in the instant case, |which pro¬ 
vides 4 ‘and other matters appearing on the face of the 
bill.” | 

I 

In holding that a general appearance had been made 
by the defendant in the Manning case, this Court 
said (62 App. D. C. 282): 

“It is unnecessary for us to pass upon the first 
and second grounds stated in the foregoing mo¬ 
tion for in our opinion the defendant by the third 
ground has entered a general appearance in the 
cause. 

#****#:**! 

| 

“It is true that the defendant undertook to ap¬ 
pear specially for the purpose of challenging the 
service of summons upon him, but, in {addition to 
these grounds, he included the ground of ‘other 
matters apparent on the face of the record. ’ The 
‘other matters’ thus referred to must necessarily 
apply to matters in addition to those stated in re¬ 
lation to the service of the summons j upon him. 
Such an assignment searches the entire record. It 
may serve as a general demurrer to the bill of 
particulars, also, as a challenge to the jurisdiction 
of the court. As a consequence of this; it must be 
held that the defendant entered his Appearance 
to the merits of the case, Crawford v. Foster (C. 
C. A.) 84 F. 939; Mahr v. Union Pac. R. Co. (C. 
C.) 140 F. 921; * * *” | 

In like manner the sixth ground of appellant’s mo¬ 
tion to dismiss had the force and effect oj: a general 
demurrer to the appellee’s bill. It was a blanket at¬ 
tack upon the bill. The Manning case makes it clear 
that such cannot be done by a defendant! under the 
guise of a special appearance. 
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(B) 

Neither the Federal Equity Rules nor the Rules of the 
District Court of the United States for the District of Co¬ 
lumbia. allow the appellant to contest the merits of the case 
without thereby making a general appearance. 

The appellant does not deny that he is now attack¬ 
ing the merits of the appellee’s case. In fact this was 
admitted below. The appellant’s assignment of er¬ 
rors, as well as his brief, shows that he still persists 
in that course. The appellant contends, however, that 
this may be done under a special appearance. In sus- 
port of his contention he cites Equity Rule 2S of the 
District Court (which is the same as Rule 29 of the 
Federal Equity Rules). It is argued that this Rule 
has changed the procedure in equity with respect to 
special and general appearances; that by virtue of it 
questions as to the merits may be coupled with juris¬ 
dictional questions (i. e. jurisdiction of the person or 
the subject matter) in a single motion to dismiss 
under a special appearance, and that both of these 
questions may be argued concurrently without making 
a general appearance. The appellant also argues that 
the elements of a general appearance at law are 
different from those of a general appearance in equity. 
Both of these contentions are, we believe, baseless. 

Equity Rule 28 of the District Court (Federal Equity 
Rule 29) only provides, in so far as we are here con¬ 
cerned, that demurrers and pleas are abolished and 
that every defense in point of law arising upon the 
face of the bill shall be made “bv motion to dismiss 
or in the answer.” This Rule did not abolish the dis¬ 
tinction between general and special appearances nor 
did it change the settled law as to what could properly 
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be made the subject of a special appearance. This is 
clear from a host of decisions, some of wtqch we will 
discuss presently; and all of which were decided by 

_ I 

the courts since the adoption of the Federal Equity 
Rules in 1912. ! 

The appellant says that the decision of this Court in 
By an v. McAdoo, 46 App. D. C. 117 (1917) is opposed 
to the ruling of the lower court in the case pt bar. That 
is not accurate. In the first place, there was no ground 
in the Ryan case, such as the sixth ground of the pres¬ 
ent motion to the effect that the instant bill should 
be dismissed because of 4 4 other matters appearing on 
the face of the bill”. In other words, no general de¬ 
murrer was filed in the Ryan case. This fact alone 
distinguishes the Ryan case from both the present one 
and the Manning case, where it was hdld, as has 
been stated, that an attack on the merits constituted a 
general appearance. 


The essence of the decision in the Ryan case is con¬ 
tained in this statement (46 App. D. C. 127): 

“* * * We are of opinion, therefore, that under 
the rule a defendant may appear specially and, 
by motion to dismiss, challenge the jurisdiction 
of the court upon all the grounds apparent on 


the face of the bill, and not thereby 
special appearance.” (Italics ours.) 


waive his 


This Court only held in the Ryan case that a de¬ 
fendant may challenge the jurisdiction pf a court 
upon grounds apparent on the face of the bill without 
thereby making a general appearance, but this Court 
did not hold that a defendant can attack the merits 
of a bill upon grounds apparent on the face of the 
bill without making a general appearance. If the 
Ryan case had so ruled it would be overruled by the 
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later case of Manning v. Furr, supra, as well as be 
inconsistent with every other decision on the sub¬ 
ject. 

There is no foundation for the appellant’s contention 
that a different rule prevails in equity regarding ap¬ 
pearances from that existing at law. In the nature of 
things, no reasonable basis appears which would call 
for one set of rules with respect to appearances at law 
and still another and different set in equity. The same 
basic principles should and do apply in either case. The 
real issue in such cases, be it at law or in equity, is 
whether the defendant in a particular case has taken 
such steps in the case or has asked for such relief as 
recognizes the court’s general jurisdiction. If the de¬ 
fendant attacks the merits of the case, either at law 
or in equity, and asks for relief on that ground, the 
defendant can no longer say that he is not in court. 
Courts of equity will not allow a defendant to blow 
both hot and cold any more than will courts of law. 

The Federal Equity Rules did not change the equity 
practice with respect to appearances, nor does the 
case of Ryan v. McAdoo, supra, so hold. That case 
does not go that far. The Rvan case, as we have al¬ 
ready pointed out, did not hold that a defendant may 
appear specially and at the same time attack the 
merits of a bill without making a general appearance. 
The Ryan case only says that the defendant may ap¬ 
pear specially and “ challenge the jurisdiction of the 
court upon all the grounds apparent on the face of the 
bill, and not thereby waive his special appearance.” 
If the Ryan case holds what the appellant says it does, 
then the distinction between general and special ap¬ 
pearances has disappeared. Every appearance may 
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be made a special one by the mere addition of the 
words “appearing specially”, regardless of |what may 
be the substantive import of the particular j motion. 

As a matter of fact, the cases both before and after 
the adoption of the Federal Equity Rules j hold that 
where a defendant purports to appear specially and 
yet attacks the merits of a bill, the defendant makes 
a general appearance. The law on this subject has 
been passed upon in practically all of the circuits, and 
in the Supreme Court and in this Court. | We will 
discuss the cases decided by those courts in the order 

i 

named. 

One of the leading cases on this subject is the deci¬ 
sion of the Circuit Court of Appeals for fhe Fourth 
Circuit in Gulf Smokeless Coal Co . v. Sutton , Steele & 
Steele , 35 F. (2d) 433 (1929). That was a case in equity 
which was decided after the adoption of the Federal 
Equity Rules, holding that where a defendant dis¬ 
putes the merits of a bill of complaint, even though 
he does it while purporting to appear specially, he, 
nevertheless, waives his special appearance. On this 
point Judge Parker, speaking for the court, said (35 
F. (2d) 438: | 

“The Roberts & Schaefer Company has clearly 
waived the benefit of the statute in! this case. 
After an order was entered allowing Amendment 
of the bill to make it a party, it filed a ipotion that 
it be dismissed from the suit for a number of rea¬ 
sons, among which was the following i ‘(c) Be¬ 
cause the plaintiff’s bill makes no material and 
proper averments against it, charging infringe¬ 
ment or participating in infringement of any of 
plaintiff’s patents.’ This was nothing more nor 
less than a motion to dismiss the bill as to the 

i 
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Roberts & Schaefer Company, because of its fail¬ 
ure to allege a cause of action against that com¬ 
pany—a motion which under the new equity rules 
has taken the place of demurrer under the old 
practice. See Rule 29 (see 28 USCA Sec. 723). 
There can be no question that such a motion, which 
invokes the judgment of the court as to the suffi¬ 
ciency of the pleading, amounts to a general ap¬ 
pearance. Even though it be coupled with a mo¬ 
tion to dismiss on jurisdictional grounds, it waives 
the question of jurisdiction; for one will not be 
heard to invoke and deny jurisdiction in the same 
breath. (Citing cases) * * 

The Circuit Court of Appeals for the Second Circuit 
has passed on this question in several cases. In Arm¬ 
strong v. Langmuir, 6 F. (2d) 369 (1925), a suit was 
brought in equity (after adoption of the Federal 
Equity Rules) by Armstrong and the Westinghouse 
Electric Manufacturing Company “to procure an ad¬ 
judication that they were entitled to receive a patent.” 
The question arose as to the jurisdiction of the district 
court over one of the defendants, namely, the DeForest 
Company, and as to whether that Company had waived 
its special appearance. In considering this question, 
the court said (pp. 370, 371 of 6 F. (2d)): 

“Assuming, as the plaintiffs wish us to do, that 
the suit is in personam , the De Forest Company 
was clearly right in its motion to dismiss as to it¬ 
self. The appellants concede as much, but argue 
that by coupling with the motion to dismiss for 
lack of jurisdiction the motion to dismiss the bill 
as to all the defendants the company appeared 
generally. We think not. While of course we 
agree that a special appearance and motion to 
dismiss for lack of personal jurisdiction cannot 
be coupled with a motion upon the merits, it seems 
to us that the two motions here coupled do not 
fall within that rule. It is, for example, settled 
in at least three circuits that a party sued in the 
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wrong district may couple a motion to dismiss on 
that ground with a motion to dismiss for lack of 
substantive jurisdiction over the subjbct-matter. 
* * * It is true that the case at bar was not like 
those just cited. The De Forest Company in sub¬ 
stance asserted that it could not be shed in the 
Southern district of New York, and since it could 
not that the whole suit must lapse, because it was 
an indispensable party. The second phase of this 
motion was not an alternative to the first, but de¬ 
pendent on its validity. If the first was not good, 
the second was not good. This in our judgment 
was free from the vice which makes any motion 
on the merits a general appearance. A man may 
not say that he is not properly before the court, 
and in the same breath argue that, if fie be, there 
is no ground to hold him. Courts have found an 
inconsistency in such an attitude which has led 
them to insist that a motion upon the merits pre¬ 
supposes that the party is before the court. But 
no such inconsistencv arises when the second mo- 
tion is not an alternative, but a supposed sequela 
of the first. * * * ” ! 

i 

It is clear from this language that the Circuit Court 
of Appeals for the Second Circuit would hold that the 
present appellant has made a general appearance in 
this cause. The grounds of the appellant’g motion to 
dismiss in the case at bar were ‘ 4 alternative ’ ’ and not 
“dependent” on each other. The appellant says, in 
effect, either: (1) I am not in court or (2) the appel¬ 
lee’s bill states no cause of action. These grounds are 
in no way “dependent” on each other. It would not 
follow in the present case that “If the first was not 
good, the second was not good . 9 9 Thus it is clear that 
when the instant motion is tested by the formula an¬ 
nounced in the Armstrong case, the appellant has made 
a general appearance. 
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Another case in the Second Circuit dealing with this 
problem is Leonardi v. Chase National Bank, 81 F. (2) 
19, (1936). In that case the court said (p. 20): 

“In the instant case, when the appellant’s mo¬ 
tions were made, the court had already passed ad¬ 
versely on its plea to the jurisdiction. None of 
the motions were of such a type that they sought 
affirmative relief, but all were strictly defensive 
moves. A general appearance is entered when¬ 
ever the defendant invokes the judgment of the 
court in any way, on any question other than the 
court’s jurisdiction without being compelled to 
do so by previous rulings of the court sustaining 
jurisdiction. ’ ’ 

The Circuit Court of Appeals of the Ninth Circuit 
has likewise held that an attack on the merits of a bill 
is a general appearance, although the defendant pur¬ 
ports to appear specially. This was decided by that 
court in Collins v. Finley, 65 F. (2d) 625, (1933). That 
was a suit in equity to foreclose a mortgage. On the 
question of general appearance the court said (p. 625): 

“The suit was filed in the superior court of 
Maricopa county, Ariz., and by appellant Collins, 
a citizen and resident of the state of Oregon, re¬ 
moved to the United States District Court for the 
District of Arizona. Appellant Collins appeared 
specially in the District Court and moved to dis¬ 
miss the complaint ‘for the reason and on the 
grounds that the same does not state facts suffi¬ 
cient to constitute a cause of action in equity 
against this defendant, or a cause of action at law 
against this defendant.’ This was a general ap¬ 
pearance.” 

The law is also settled in the federal district courts 
that a defendant may not under the Federal Equity 
Rules question the merits of a case, even though he 
calls his appearance a special one, without making a 
general appearance. 
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Philadelphia Life Insurance Co. Burgess, 
18 F. (2d) 599 (D. C. S. C.—1927|) 

Benedict v. Seiberling, 17 F. (2d) 841 (D. C. 

Ohio 1927) | 

Christensen v. Christensen, 14 F. (2d) 475 
(D. C. N. Y.—1926) 

Buckley v. Delaware Louisiana Fur Co., 2 F. 
(2d) 180 (D. C. La.—1924) 

I 

The Supreme Court of the United States has also 
had occasion to pass on this question. The most re¬ 
cent decision in that court on this subject is Alexander 
v. Hillman, 296 U. S. 222 (1935). In that case a suit 
was brought in equity to procure the dissolution of a 
certain corporation and for the appointment of a re¬ 
ceiver. A special master was appointed to state an 
account and to report to the district court all claims 
against the corporation. The defendants (respondents 
in the Supreme Court) were non-residents. They were 
not parties to the original bill which resulted in the 
appointment of the receiver for the corporation. The 
defendants were brought into the case by an amended 
or ancillary bill. None of the defendants was ever 
served with process. The defendants filed proofs of 
claim before the Master to share in the distribution of 
the receivership res. The Supreme Court held that 
this constituted a general appearance, ever though the 
defendant had appeared specially in the cause and 
moved to dismiss the amended bill on the feole ground 
that the court had no jurisdiction over the persons of 
the defendants. In the opinion the Supreme Court 
said (pp. 237, 238, 241): j 

“The court dimissed the bill for want of juris¬ 
diction over the persons of the respondents. * * * 
“They (the defendants) were not parties to the 
controversy resulting in the decree winding up the 
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defendant’s affairs. The court has issued no 
process against them. The delivery of copies of 
the order and bill in accordance with the court’s 
direction did not make them parties. But peti¬ 
tioners insist that by presenting their claims re¬ 
spondents submitted themselves to the jurisdic¬ 
tion of the court to grant affirmative relief on the 
causes of action alleged against them. Respond¬ 
ents contend that in the last analvsis the issue is 
one of venue. They sav: The ancillarv bill is an 
original one commencing a suit to which they, be¬ 
ing inhabitants of Pennsylvania, cannot be made 
parties by the service of process. * * * 

“ * * * By presenting their claims respond¬ 
ents subjected themselves to all the consequences 
that attach to an appearance, section 51 to the 
contrary notwithstanding. * * * 

“Respondents’ contention means that, while in¬ 
voking the court’s jurisdiction to establish their 
right to participate in the distribution, they may 
deny its power to require them to account for 
what they misappropriated. * * *” 

It is clear that the Supreme Court held in the Hill¬ 
man case that the defendants could not ask the court 
to determine their rights in the premises without tak¬ 
ing the risk that the court would decide against them. 
So in the case at bar the appellant could not go into 
the trial court and ask that court affirmatively to de¬ 
cree that there was no merit in the appellee’s bill with¬ 
out taking the chance that the court would give a judg¬ 
ment against him. The appellee submits that if the 
trial court had no jurisdiction to grant a judgment 
against the appellant, then by the same token the court 
had no jurisdiction to grant a judgment in favor of 
the appellant. 

The general rule which has been announced in the 
cases heretofore cited is the law in this jurisdiction. 
The District of Columbia cases are in complete accord 






with the decisions of the Supreme Court and the other 
circuits. The case of Philadelphia National Bank v. 
McKMay, 63 App. D. C. 296, (1934), writ ofj certiorari 
denied 293 U. S. 593, is authority on this! question. 
There suit was brought in equity by the Philadelphia 
National Bank and certain materialmen to impound a 
fund which had been retained by the Treasury Depart¬ 
ment in connection with the construction of al veterans’ 
hospital in New York State and to ascertain the liens 
existing against the fund. The defendant contractor 
and his trustee in bankruptcy were non-residents, just 
as is the defendant contractor (appellant) ip the pres¬ 
ent case. Neither the contractor nor his trustee in 
bankruptcy in the Philadelphia Bank case! was ever 
served in the District of Columbia. The defendant 
contractor, through the trustee in bankrutpcy, appear¬ 
ed specially in the cause and moved to dismjss the bill 
on the ground that the court had no jurisdiction in the 
premises. The District Court sustained the! motion to 
dismiss. On appeal this Court reversed the lower 
court, and in so doing said (p. 296): 

“On the whole case, we are of opinion that the 
court below erred in dismissing the bill, and the 
decree in that respect is reversed, and j the cause 
remanded to the Supreme Court of the pistrict of 
Columbia, with instructions to grant le^ve to ap¬ 
pellants to substitute the present Secretary of the 
Treasury in place of Mr. Woodin and then to pro¬ 
ceed, in such a way as the court shall 4eem most * 
economical, to impound the fund and ascertain the 
liens existing against it.” 

It is evident that this Court necessarily h&ld in that 
case that the defendant had made a general appear¬ 
ance in the cause by virtue of his motion to dismiss 
and his arguments in support thereof. In keeping with 
that conclusion this Court held that the District Court 
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had jurisdiction to impound the funds and to determine 
the existing liens against the fund. 

The decisions in Eichelberger v. Arlington Building, 
52 App. D. C. 23, Lindberg v. Humphrey, 53 App. D. C. 
245, and Orinoco Co. v. Orinoco Iron Co., 54 App. D. C. 
218 (cited at page 8 of appellant’s brief) do not up¬ 
hold the appellant’s position. In the Eichelberger 
case this Court held that where the defendant filed a 
motion to quash the service of process on the ground 
that the court had no jurisdiction over his person, the 
fact that the defendant appeared at the hearing on 
his motion to quash to give testimony showing that he 
had never been served personally did not constitute a 
general appearance. The defendant did not go into the 
merits of the plaintiff’s case. He restricted his attack 
to the jurisdiction of the court over his person. All of 
the authorities agree that such is not a general ap¬ 
pearance. The situation in the Eichelberger case was 
entirely different from the present one. 

Nor is Lindberg v. Humphrey, supra, opposed to our 
position. This Court did not consider any question 
there such as we have here. It was held that the plain¬ 
tiff had not made out a case for an equitable lien. The 
case was decided on its merits and not on the question 
of whether or not the plaintiff had made a general ap¬ 
pearance in the cause. This Court did not decide or 
even consider what constitutes a general appearance 
in a particular case. 

The only other case cited by the appellant on this 
phase of the case is Orinoco Company v. Orinoco Iron 
Co.y supra. That case is in fact opposed to the appel¬ 
lant’s contention. It was held there that where a de¬ 
fendant appeared specially and moved to quash the 
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service of process, but without awaiting action on the 
part of the court on his motion, he filed an answer to 
the merits of the case, the defendant made;a general 
appearance. The Court saying (p. 223 of 54 App. 
D. C.) : | 

“The limited company and LeCrone, its receiv¬ 
er, were served by publication. Both cojitend that 
the court did not thereby obtain jurisdiction over 
them. LeCrone appeared specially and pled a mo¬ 
tion to quash the service, but before pny action 
was taken by the court upon his motion he an¬ 
swered the petition of the iron company. This 
constituted a waiver of his objection to the juris¬ 
diction. In Barnes v. Western Union Tel. Co., 
(C. C.) 120 Fed. 550, defendant appeared special¬ 
ly and moved to dismiss because of defective serv¬ 
ice. Four days later, without having a decision on 
the motion, it filed a general demurrer pnd a full 
answer to the merits. It was held that it had 
waived the irregularity of process onj which it 
predicated the motion to dismiss. Fori a discus¬ 
sion of the practice where a party desired to object 
to the jurisdiction of the court, see Eiihelberger 
et al. v. Arlington Building, Inc., 52 App. D. C. 23, 
280 Fed. 997; Church v. Church, 50 App.jD. C. 239, 
270 Fed. 361, 14 A. L. R. 769; Harknes$ v. Hyde, 
98 U. S. 476, 479, 25 L. ed. 237; and Merchants’ 
Heat & Light Co. v. Clow & Sons, 204 U. S. 286, 
27 Sup. Ct. 285, 51 L. Ed. 488. 

4 4 The general rule is, as shown by the fore¬ 
going authorities, that the party must appear 
specially and object to the jurisdiction. If his 
objection is overruled, he may reserve an excep¬ 
tion, and then answer to the merits, renewing the 
objection in his answer. See, also 7 R. jC. L. Sec. 
78, p. 1044, and Arroyo Ditch, etc. Co. vJ Superior 
Court, etc., 92 Cal. 47, 28 Pac. 54, 25 Anj. St. Rep. 
91.” 

i 

The appellant in the case at bar has done just what 
this Court held in the Orinoco case constituted a gen¬ 
eral appearance. The appellant has attacked both the 
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jurisdiction and the merits of the case at the same time, 
just as did the defendant in the Orinoco case. 

It is plain, we submit, from the authorities that the 
appellant has made a general appearance in this cause 
by virtue of the grounds assigned in his motion to dis¬ 
miss and his arguments in support thereof. 

II. 

The appellee’s bill of complaint states a cause of 
action. 

The appellant argues that the appellee’s bill fails 
to show that the appellee has an interest in the funds 
which have been held back by the Treasury Depart¬ 
ment in connection with the construction of a public 
building at St. Elizabeth’s Hospital. In other words, 
the appellant contends that the bill does not state a 
cause of action. This we deny. The appellee asserts 
that the bill states a cause of action for an equitable 
lien on the fund which is enforceable in the courts of 
the District of Columbia. We make no claim that the 
bill is a model of legal composition. There are, how¬ 
ever, the necessary allegations in the bill to show that 
the appellee has an equitable lien on the fund in ques¬ 
tion. If this be true, as we shall show it is shortly, 
the District Court was right in overruling the appel¬ 
lant’s motion to dismiss. The test for determining 
whether a bill states a cause of action was well stated 
by the Circuit Court of Appeals for the Eighth Circuit 
in the case of Winget v. Rockwood y 69 F. (2d) 326 
(1934). There the court said (p. 329) : 

4 ‘This motion to dismiss, under Equity Rule 29 
(28 IJSCA Sec. 723), is in the nature of a general 
demurrer. All the well-pleaded facts are, for the 
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purpose of this motion, taken as true. A suit 
should not ordinarily be disposed of on such a mo¬ 
tion unless it clearly appears from the allegations 
of the bill that it must ultimately, upon final hear¬ 
ing, be dismissed. To warrant such dismissal, it 
should appear from the allegations that a cause of 
action does not exist rather than that i cause of 
action has been defectively stated. * * *” 

j 

Can it be said in the case at bar that no cause of ac¬ 
tion exists or that the bill discloses an absence of a 
cause of action! We think not. The appellee’s bill 
alleges that the appellant entered into a contract with 
the United States Government for the construction of 
a public building at St. Elizabeth’s Hospital }n the Dis¬ 
trict of Columbia. It appears that in connection with 
the said contract the appellant gave a boijd in con¬ 
formity with Section 270 of Title 40 USCA to the 
Government conditioned upon the appellants prompt 
payment of laborers and materialmen. The ibill states 
that in proceeding with the construction of the build¬ 
ing under the contract the appellant entered into a sub¬ 
contract with the Deslauriers Steel Mould! Company 
for the erection of certain forms and that the Des¬ 
lauriers Steel Mould Company in turn placed certain 
orders with the appellee for materials. T{ie bill al¬ 
leges that the materials were delivered by th|e appellee 
to the said building and were used in the construction 
of the building. The bill then states that thb appellee 
has not been paid for the materials, and that there is 
now due and payable to the appellant by the United 
States Government a certain sum of money which has 
arisen in connection with the construction of the said 
building under the above mentioned contract and that 
the funds will shortly be paid to the appellant by the 
Secretary of the Treasury unless the court intervenes. 
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Based upon these facts the appellee claimed an equit¬ 
able lien upon the fund and asked the trial court to 
enforce that lien. These allegations are, we submit, 
sufficient to state a case for an equitable lien on the 
fund. There is not an essential allegation lacking. 

Counsel for the appellant say, however, that these 
allegations failed to state a case for an equitable lien. 
It is argued that the appellant must show that there 
are special circumstances which impair the appellee’s 
statutory remedy as a materialman under the Heard 
Act (Title 40, Sec. 270 USCA). Or, in other words, the 
appellee must show that he has no adequate remedy at 
law. The appellant argues that unless the appellee al¬ 
leges in his bill that the appellant contractor and his 
surety are insolvent, the appellee has not made out a 
case for equitable relief, because the appellee has a 
remedy at law against the contractor, and also against 
the surety on its bond. It is said that because the ap¬ 
pellee has failed to allege insolvency of the appellant 
contractor and his surety, the bill should be dismissed. 
The appellant virtually admits that if the appellee had 
alleged that the appellant contractor and his surety 
were insolvent, the bill would state a good cause of 
action for an equitable lien on the fund. 

The appellee contends that it is not necessary to 
allege that either the appellant contractor or his surety 
are insolvent. The solvency or insolvency of the ap¬ 
pellant contractor and his surety have nothing to do 
with the case. The law does not require the appellee 
to make such an allegation. There is not a single case 
wilich supports the appellant’s contention. In fact, the 
cases hold just the contrary. 
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The leading case on this subject is the decision of the 
Supreme Court in Henning sen v. U. S. Fidelity & Guar¬ 
anty Co., 208 U. S. 404 (1908). In that case the defend¬ 
ants Henningsen and Clive entered into ^ contract 
with the United States to erect certain publiq buildings 
at Fort Lawton. The defendant contractors completed 
the buildings but failed to pay the laborers and ma¬ 
terialmen in full. The surety, the U. S. fidelity & 
Guaranty Company, paid the laborers and material- 
men and laid claim to the retained percentages in the 
hands of the government. Some time prior t|o the con¬ 
tractors failure to pay the laborers and materialmen 
the contractors had given an assignment to the 
National Bank of Commerce of the funds dqe and to 
become due under the contract as security fpr certain 
loans made to the contractors. The bank made claim 
to the retained percentages by virtue of this assign¬ 
ment. The Supreme Court held that the surety had a 
superior claim to the fund by reason of the fgct that it 
had paid the laborers and materialmen, and Was there¬ 
by subrogated to their liens on the retained percentag¬ 
es. 

Thus it appears that the Supreme Court hpld in the 
Henningsen case that the laborers and majterialmen 
had an equitable lien on the funds in the Treasury De¬ 
partment to which the surety was subrogated by reason 
of having paid the laborers and materialmen, and yet 
neither the contractors nor the surety was insolvent in 
that case. If the appellant here is correct in his conten¬ 
tion that the insolvency of the contractor and his sure¬ 
ty is a necessary allegation, then it would hav^ been im¬ 
possible for the Supreme Court to have dejcided the 
Henningsen case on principles of subrogatiop because 
the laborers and materialmen in that case would have 
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had no equitable lien on the fund, if the appellant's 
argument is sound—for both the contractors and the 
surety there were solvent. The decision of the Supreme 
Court in the Henningsen case is therefore directly op¬ 
posed to the appellant's contention because it held that 
a surety was subrogated to the liens of laborers and 
materialmen even though both the surety and the con¬ 
tractors were solvent. 

Belknap Hardware do Manufacturing Company v. 
Ohio River Company, 271 Fed. 144, (C. C. A. 6—1921) 
also contradicts the appellant’s notion that the in¬ 
solvency of the contractor or his surety is a necessary 
allegation for an equitable lien. The court’s opinion 
in that case shows that the solvency or insolvency of 
the contractor and his surety have nothing to do with 
the existence of materialmen’s equitable lien. There 
Judge Denison, speaking for the Court, said (271 Fed. 
146, 148, 149): 

‘ ‘ This is, plainly, not a suit upon the bond. Such 
a suit cannot be maintained in equity. * * * Fur¬ 
ther, we cannot see that the bond has anything to 

do with the matter. 

***** 

“ * * * We think it has been foreclosed by the 
decision of the Supreme Court in Henningsen v. 
U. S., 208 U. S. 404, 28 Sup. Ct. 389, 52 L. Ed. 547. 
In that case, the surety upon a bond of this kind, 
given pursuant to the 1894 statute, and who had 
been compelled to pay its surety obligation, was 
held entitled to priority in the retained fund as 
against a general creditor of the contractor. The 
case was essentially different from the Prairie 
State Bank Case, because there the surety had 
taken over and completed the contract and the per¬ 
formance of the contractor’s obligation to the 
United States as the other party to the contract, 
and so had become entitled to the security which 





the United States held against the contractor; in 
the Henningsen Case, the contractor Himself had 
completely performed the contract and had finish¬ 
ed the work. It would seem, therefore, that sub¬ 
rogation in the Henningsen Case could not be to 
any security which the United States Held against 
the contractor; there was no such element in the 
case. The surety’s claim of priority in the fund 
was sustained, and this was done on! the stated 
theory of subrogation. Since there cannot be the 
transfer of a right by subrogation, unless there is 
a right to be transferred, we think th^ necessary 
effect of the decision is to hold that t)ie laborers 
and materialmen, in spite of or in addition to the 
giving of the bond, had an original and continuing 
equitable priority in the fund, and that it was this 
right to which the surety was subrogated. * * *” 
(Italics ours.) 

The Circuit Court of Appeals said that the laborers 
and materialmen “in spite of or in addition to the 
giving of the bond, had an original andj continuing 
equitable priority in the fund. ’ ’ This is plainly not in 
keeping with the appellant’s contention that the ma¬ 
terialmen’s equitable lien only comes into Heing at the 

i 

time when both the contractor and his surety have 
become insolvent. The fact of the matter is that the 
materialmen’s equitable lien comes into existence at the 
time the materials are furnished. If such were not 
the law the intervening rights of a creditor or assignee 
would cut off the liens of laborers and materialmen. 
If such were not the law the National Bahk of Com¬ 
merce in the Henningsen case would have had a prior 
right over the surety, whose rights sprung, as has 
been pointed out, from the laborers and materialmen. 

A case in this Court which is opposed t^ the appel¬ 
lant’s contention that the laborers and rhaterialmen 
have no equitable lien unless both the contractor and 
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his surety are insolvent is Philadelphia National 
Bank v. McKMay, 63 App. D. C. 296. It is true that in 
the Philadelphia Bank case both the contractor and 
the surety were insolvent, but the case did not turn on 
that fact. That was merely an incidental circumstance 
in the case. The Court’s opinion shows that insol¬ 
vency has nothing to do with the existence of a mate¬ 
rialman’s equitable lien. In the opinion Mr. Justice 
Groner, speaking for this Court, said (63 App. D. C. 
298): 

“ * * * In the view we take of this case, that 
sum is earmarked with the claims of all persons 
furnishing supplies and labor on the contract, 
and this is true because, irrespective of the statu¬ 
tory bond, those persons who furnish labor and do 
work on a government project have an equitable 
lien on the fund, for the payment of their work 
and labor, until the fund is paid to the contractor. 
Belknap Hdwe. Co. v. Ohio R. Co. (C. C. A.) 271 
F. 144. * * *” (Italics ours.) 

This Court said that the lien of laborers and mate¬ 
rialmen exists “irrespective of the statutory bond.” 
Certainly this does not imply that the surety must be 
insolvent or that the materialman must first exhaust 
his remedy against the surety and have no remedy at 
law before his equitable lien comes into existence. 
The appellant’s argument reduces itself to the propo¬ 
sition that the appellee must show that he has no 
remedv at law before he can claim a lien which can be 
enforced in a court of equity. In so arguing the ap¬ 
pellant completely overlooks the fact that the ap¬ 
pellee may have concurrent remedies or that a court 
of equity may have concurrent jurisdiction with a 
court of law in a situation such as the instant one. 
Similar eases often arise in the law of mortgages. 
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pledges and mechanics liens. Is it the law that before 
a mortgagee may ask a court of equity to decree a fore¬ 
closure he must first show that he has no remedy at law 
against the mortgagor or that a pledgee bank may not 
apply collateral pledged with it to the payment of a 

i 

debt in default until the bank shows that it has no 
remedy at law against the borrower? The question 
answers itself. 

Another case in point is Alfred Richards Brick Co. 
v. Rothwell, 18 App. D. C. 516. That case involved, 
among other things, the question of whether the fur¬ 
nishers of labor and materials have an equitable lien 
on retained percentages. The court held that the 
materialmen had such a lien and that the sureties 
might be subrogated to it. It appeared that all of the 
sureties there, one of which was the U. S. Fidelity 
& Guaranty Company, were solvent. In that situa¬ 
tion Chief Justice Alvev said (18 App. D. C. 536, 
537): 

“* * * And the question is, what is the effect 
of the provision of the statute and the condition 
of the bonds executed as the statute requires, in 
respect to claims for labor and materials. 

“* * * There is, therefore, by necessary impli¬ 
cation, an equitable lien and preference, secured 
in favor of the parties who furnish labor and 
materials in the execution of the contract, in the 
application or distribution of the contract price 
remaining to be paid; and where the government, 
as in the present instance holds in its l^ands any 
part of the money contracted to be paijl for the 
work, and there remain unpaid claims for labor 
and materials supplied, it holds such fund as quasi 
trustee for the benefit of those entitled to re¬ 
ceive it under the condition in the bond; that is 
to say, the laborers and materialmen Remaining 
unpaid. * * *” 
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Some suggestion is made by the appellant that the 
case of American Surety Company v. Westinghouse 
Electric Manufacturing Co., 296 U. S. 133 (1935) in 
some unexplained way supports the appellant's argu¬ 
ment. There is, we submit not a word in the American 
Surety case to justify such an assumption. Indeed, 
the American Surety case sustains the materialmen’s 
equitable right to the retained fund. It should be 
noted that the surety company was solvent in that 
case and yet the Supreme Court held that the “equity” 
of the materialmen in the fund was superior to that 
of the surety. 

The appellant says, however, that the American 
Surety case shows this whole question is one of “com¬ 
parative equities” or one of balancing the equities 
between the contractor, the surety and the laborers 
and materialmen. This argument does not aid the 
appellant’s case. The appellant at once admits by this 
argument that the materialmen have an “equity”. 
Suppose we balance the equities, as the appellant sug¬ 
gests—they do not preponderate in the appellant’s 
favor. The materialmen’s equity is superior to that 
of a defendant contractor, such as the present one, 
who is in default because he has failed to pay ma¬ 
terialmen, as he promised to do. In truth, the Su¬ 
preme Court went much further in the American 
Surety case and held that the “equity” of laborers 
and materialmen was superior to that of a surety 
which was not in default, and which had discharged 
its contractual obligations under its bond in full. The 
present case is an a fortiori one. 

None of the cases cited by the appellant on this 
point is at war with our position. The appellant has 
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not cited a single case, and indeed ther^ is none, 
which holds that a supplier of labor and materials on 
a public building has no equitable lien on the re¬ 
tained funds until it is shown that the contractor or 
his surety is insolvent. On the contrary all the cases 
establish, we submit, that the appellee has ah equitable 
lien on the fund in question and that the solvency or 
insolvency of the appellant contractor and his surety 
is immaterial. 

m. 

The district court had jurisdiction of the subject 
matter of this suit. 

The appellant has misconceived the nature of the 
appellee’s case. The appellee does not rely on sub¬ 
stituted service—(e. g., as in the case of actions in rent 
under Section 378 of Title 24 of the D. C. Code (1929)). 
The appellee’s position is: (1) the bill states a cause 
of action for an equitable lien; (2) such a c£use of ac¬ 
tion is cognizable in any federal district coui*t and may 
be maintained in any such court if that court has 
jurisdiction of the parties; and (3) that cause of ac¬ 
tion is cognizable in the District Court of the United 

States for the District of Columbia, and mav be main- 

r 

tained there because the court had jurisdiction of the 
parties since the appellant made a general appear¬ 
ance in the case. If the appellant had npt made a 
general appearance, there might be cause fbr concern 
in the appellant’s argument. But since !the appel¬ 
lant has made a general appearance it is not neces¬ 
sary to inquire whether the appellee has complied 
with the statutory provisions for substituted service 

or to determine whether a check has been drawn bv 

• 


i 
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the Treasury Department as was the issue in Jones 
v. Rutherford, 26 App. D. C. 114 (1905). 

We have here a ease of a debt due bv the United 

* 

States to a contractor on a government contract. This 
debt does not have any particular situs at the seat of 
the government, but, as stated at page 10 of the ap¬ 
pellant’s brief, it “has ubiquity throughout the 
Union.” The debt having “ubiquity throughout the 
Union,” the situs of the debt is in the District of 
Columbia when the appellant contractor is found in 
the District of Columbia, and likewise the courts 
of the District of Columbia have jurisdiction over 
such a fund when suit is brought in the District of 
Columbia and the appellant contractor makes a gen¬ 
eral appearance in the cause, as has been done here. 
This is clear from the decisions of this Court in a 
number of cases. 

One of the earliest cases in this jurisdiction on the 
subject is McManus v. Standish, 1 Mackay 147 (1881). 
There the court said (p 152): 

“I think, also, that our own practice—the prac¬ 
tice of this court as far back as my memory goes r 
has been a uniform course of decision in favor 
of the jurisdiction of the court, where it had the 
parties here before it, and beyond that point we 
need not go, and we do not propose to go in this 
case. We do not wish to intimate an opinion, 
or an impression even, that if the fund is in the 
Treasury, and if the party is not here, that that 
would make any difference. That is not the ques¬ 
tion to be decided in the cases now under con¬ 
sideration. We are not now required to go beyond 
the fact that the fund is in the Treasury here, and 
the parties claiming the fund are before the 
court, and this we hold gives us jurisdiction of the 
case. ’ * 
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The same result was also reached by this Court in 
McAdoo v. Ormes, 47 App. D. C. 364 (19lk). There 
it was held that the courts of the District of Columbia 
have jurisdiction to impress an attorneys lien on 
. funds in the Treasury Department due to a nonresi¬ 
dent claimant, where the claimant has m^de a gen¬ 
eral appearance in the cause. This decision was sub¬ 
sequently affirmed on that point by the Supreme Court 
under the name of Houston v. Ormes f 252 U. S. 469 
(1920). In its opinion the Supreme Court said: 

“It is further objected that debts dije from the 
United States have no situs at the seat of gov¬ 
ernment, and Vaughan v. Northup, 15 Pet. 1, 6, 10 
L. ed. 639, 641; United States use of!Mackey v. 
Coxe, 18 How. 100, 105, 15 L. ed. 299, 36l; Wyman 
v. Halstead (Wvraan v. United States) 109 U. S. 
654, 657, 27 L. ed. 1068, 1069, 3 Sup. Cf;. Rep. 417, 
are cited. But in the present case the question 
of situs is not material. If the jurisdiction as to 
the defendant Sanders had depended upon pub¬ 
lication of process against her as a nonresident 
under § 105 of the District Code (Act of March 
3, 1901, chap. 854, 31 Stat. at L. 1189, 1296), upon 
the theorv that her claim against the government 
was ‘property within the District,’ the point would 
require consideration. But the jurisdiction over 

her rests upon her having voluntarily appeared 

# * * >) 

I 

Philadelphia National Bank v. McKinley, 63 App. 
D. C. 296, also sustains the jurisdiction of the dis¬ 
trict court in this case. Th£ defendant contractor 
and the sureties in that case, as previously stated, were 
nonresidents. The defendant contractor, through the 
trustee in bankruptcy, appeared specially in the cause 
and moved to dismiss the bill on the ground that the 
court had no jurisdiction of the subject matter. Never- 
theless^his Court held that the district court had jur¬ 
isdiction of the funds due the contractor ^)y the gov- 
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ernment, and that the trial court should impound the 
funds and proceed to ascertain the liens existing 
against it. 

We are told by the appellant, however, that if this 
appellee can maintain the instant suit that any per¬ 
son having a claim on a contract with the United 
States, whether it he a valid claim or not, may come 
here and file a hill such as the present one and thereby 
tie up funds which have been withheld by the gov¬ 
ernment as retained percentages. This argument is 
not sound. In the first place, it is to be observed that 
there is no question in the present case that the ap¬ 
pellee has a valid claim and that the appellant is in 
default for failure to pay this claim as he promised 
to do. These facts are admitted for the present pur¬ 
poses by the motion to dismiss. 

The situation of which the appellant complains has 
arisen from his own default. It ill-becomes this ap¬ 
pellant to make such an argument. If he wishes to 
receive the retained percentages without let or hin¬ 
drance, the appellant should pay the materialmen as 
he promised to do. 

Nor will a decision in the appellee’s favor establish 
a precedent. On the contrary it will be in keeping 
with the established precedents on this question. If 
and when a plaintiff seeks to assert a false claim in 
the courts of the District of Columbia, can there be 
any doubt that such a plaintiff will then be denied 
relief just as always has been done in the past? Nor 
can there be any doubt that the Treasury Department 
will refuse to hold up funds awaiting a court’s deci¬ 
sion unless it is satisfied that there is some merit in 
the plaintiff’s claim. 
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Furthermore, the appellant’s argument is predi¬ 
cated upon a misconception of the purposes for which 
funds are retained under government contracts. The 
appellant overlooks the fact that retained percentages 
are held back for the benefit and protection of the gov¬ 
ernment and the unpaid laborers and materialmen. 
They are not withheld for the contractor’s benefit. If 
these funds are withheld for the benefit of tfye unpaid 
materialmen, as they are, certainly the counts of the 
District of Columbia are open to give full effect to the 
protection wdiich this fund provides for them where 
the court has jurisdiction of the parties. Thus, in 
the case at bar, the trial court’s decision in overruling 
the appellant’s motion to dismiss was correct, since 
it had jurisdiction of the parties and the subject mat¬ 
ter of the suit. 

i ( 

i 

I 

Conclusion. 

I 

The appellee respectfully submits that the appel¬ 
lant has made a general appearance in thfe case by 
virtue of his motion to dismiss and his arguments in 
support thereof. The appellee further submits that 
the bill of complaint states a cause of action within 
the jurisdiction of the District Court. Thd decision 

i 

of the District Court should, therefore, we respectfully 
submit, be affirmed. 

Respectfully submitted, 

CHAS. A. DOUGLAS, 
HUGH H. OBEAR p 
EDMUND D. CAMPBELL, 
STUART T. SAUNjDERS, 
Attorneys for Appellee. 
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IN THE 


?Hmteti States! Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Teem, 1937. 

No. 7034. 


Special Calendar. 


Ralph S. Herzog, Appellant, 

i 

v. 

I 

N. W. Hubard, The Deslauriers Steel Mould Com¬ 
pany, Inc., Henry W. Morgenthau, Jit., Secre¬ 
tary of the Treasury and W. A. Julia^t, Treas¬ 
urer of the United States, Appellees. 


Appeal From the District Court of the United States 
for the District of Columbia. 


APPELLANT’S REPLY BRIEF. 


The following comments are made upon cases cited 
by the appellee. 

AS TO THE SPECIAL APPEARANCE. 

Under early practice a special appearance j was lim¬ 
ited solely to an attack upon the jurisdiction of the 
court over the person of the defendant, Davisl v. Cleve¬ 
land C. C. <& St. L. R. Co., 217 U. S. 157, 54 L. ed. 708, 
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and it could not include an attack upon the jurisdiction 
of the court over the subject matter as indicated in ap¬ 
pellee’s brief at page 8. 

In Philadelphia National Bank v. McKinlay, 63 App. 
J). O. 296, 72 Fed. (2d) 89, the attack made by the trus¬ 
tee in bankruptcy was upon the jurisdiction of an 
equity court to entertain the proceedings there insti¬ 
tuted, it being claimed that exclusive jurisdiction was 
in the bankruptcy court under the provisions of the 
Bankruptcy Act. The question of jurisdiction of the 
court over the person of the trustee in bankruptcy was 
not raised in the case. 

The interpretation put upon the opinion in Lindberg 
v. Humphrey, 53 App. D. C. 243, by the appellee, is not 
warranted in view of the express language of the Court 
in the opinion at page 249, pointing out— 

“ As he has not submitted to the jurisdiction, the 
court below can enter no valid judgment against 
him, * * * .” 

The decision in that case was based upon two proposi¬ 
tions: first, that the defendant was not in court and 
had not appeared generally, and, second, that since the 
plaintiff had no lien right in the case the defendant 
could not be brought in by substituted process. 

The case of Alexander v. Hillman, 296 U. S. 222, 80 
L. ed. 192, was a case in which the claimants who ob¬ 
jected to the jurisdiction of the court had also asked 
for a distribution of assets in their favor. They were, 
in reality, cross complainants. This situation furnishes 
no analogy to the case at bar. 

Of the cases relied upon by appellee, Armstrong v. 
Langmuir, 6 Fed. (2d) 369, recognizes the propriety of 
an attack upon the court’s jurisdiction over the sub- 
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ject matter, coupled with an attack upon the jurisdic¬ 
tion over the person, made under a special appearance, 
and cites this rule as established in the Sixth, Seventh 
and Ninth Circuits (citing Southern Pacific 'Co. v. Ar¬ 
lington Heights Co., 191 Fed. 101; Jones v. Could , 149 
Fed. 153; Kelley v. Smith, 196 Fed. 466.) This case 
represents a departure from the original Strict rule. 
Leonardi v. Chase National Bank, 81 Fed!. (2d) 19, 
holding that an attack upon the jurisdiction must be 
made first and alone, but if overruled the [defendant 
may respond to the merits, reserving his jurisdictional 
point for review on appeal, is likewise an extension 
upon the original rule. Other cases, such a3 Collins v. 
Finley, 65 Fed. (2d) 625, merely hold that! where an 
attack is first made upon the merits of the bill the de¬ 
fendant is foreclosed from subsequently attacking the 
court’s jurisdiction over his person. 

The rule announced in Wing v. McCalluig, 292 Fed. 
810, was with respect to an action at law. The fifth 
ground of the appellant’s motion points put merely 
that the suit is no longer pending by reason of the 
plaintiff’s failure to prosecute it. It would be a re¬ 
markable situation if a plaintiff in an instance such as 
this could file an action, obtaining the effect of an in¬ 
junction and yet never bring the defendant jinto court. 
The dissenting opinion of Mr. Justice Gronfer in Man¬ 
ning v. Furr, 62 App. D. C. 281, is against the appellee 
on this point, and stands uncontradicted by the opinion 
of the majority of the Court. 

Appellee cites and relies upon the language in Man- 
ning v. Furr, 62 App. D. C. 281 that— 

‘‘It is true that the defendant undertook to ap¬ 
pear specially for the purpose of challenging the 
service of summons upon him, but, in Addition to 
these grounds, he included the ground of ‘other 
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matters apparent on the face of the record’. The 
‘other matters’ thus referred to must necessarily 
apply to matters in addition to those stated in re¬ 
lation to the service of summons upon him. Such 
an assignment searches the entire record. It mav 
serve as a general demurrer to the bill of par¬ 
ticulars, also as a challenge to the jurisdiction of 
the court.” 

This is completely answered in Ryan v. McAdoo, 46 
App. D. C. at p. 126, because this is an equity case and 
in Ryan v. McAdoo the Court specifically held that the 
motion to dismiss which had been filed in that case did 
take the place of a demurrer under the previous prac¬ 
tice and must from everv reasonable intendment be 

* 

presumed to include all defects appearing on the face 
of the bill, and still held that the filing of such a motion 
by the defendant did not constitute a general appear¬ 
ance under the equity rule. The Ryan v. McAdoo de¬ 
cision states that by the adoption of equity rules “a 
distinct advance was accomplished in equity proce¬ 
dure”. The language of Justice Groner in the Man¬ 
ning v. Furr case indicates the advisability of a similar 
advance on the law side and shows beyond question 
that the point here urged against appellant’s motion 
does not constitute a general appearance in equity. 
Mr. Justice Groner there stated: 

“Wherever a party appears solely for the pur¬ 
pose of objecting to the jurisdiction of the court 
over his person, it is not a general appearance in 
the action; no particular form of words is neces¬ 
sary to make the appearance special. The ques¬ 
tion whether it is a special or a general appear¬ 
ance depends upon the purpose or intent of the 
party moving. The intent, of course, is to be gath¬ 
ered from the language of the motion. Where it 



is obvious that the motion is special, the use of 
such loose words as ‘other matters apparent on 
the face of the record’ does not affecj; the intent 
or change a special appearance into a general ap¬ 
pearance.” 

The clear-cut procedure prescribed in Ayan v. Mc~ 
Adoo under the rule, which is being increasingly fol¬ 
lowed and adopted by other federal equity courts, is 
wholesome, simple and easily followed dnd unques¬ 
tionably aids the accomplishment of justici. It would 
be a distinctly tragic step to revert to thej practice of 
the past century with its technical, narrow and quib- 
bling contentions over special appearance^. 


AS TO THE EQUITABLE LIEN THEORY. 


Appellant does not contend that an equitable lien in 
favor of the materialman arises onlv in the instances 

» i 

of insolvency of the contractor and the surety. There 


might be other circumstances which would give rise 
to the application of the theory although ho such case 
has been found. 


In Henningsen v. U. S. Fidelity & Guaranty Com¬ 
pany. 208 U. S. 404, the proceeding was instituted by 
the surety to obtain exoneration by reason of impend¬ 
ing loss on account of admitted claims against the bond 
of the insolvent contractor. During the course of the 
proceedings the surety paid the materialnien’s claims. 
That case is similar to Morgentium , Jr. j\ Durso, — 
App. D. C. —, 66 W. L. It. 28, decided December 6, 
1937. 


In Belknap Hardware Mfg. Co. v. Ohi\) River Co., 
271 Fed. 144, the bill in equity filed by thej subcontrac¬ 
tors alleged that the contractor and hit individual 


sureties were insolvent, which allegation 


was not de- 
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niecl and a receiver had been appointed. In the case of 
Philadelphia National Bank v. McKivlay, supra, a 
reading of the opinion as a whoie makes clear that the 
labor and materialmen were held to have a prior 
equitable right to the fund only because of the insol- 
vencv of both the contractor and the surety, the Court 
saving*: 

44 * * * that it would be bootless on their part 
to sue the suretv as thev had a right to do under 
the statute. ” 

Alfred Richards Brick Co. v. Rotincell, 18 A})]). 1). 0. 
bib, is another case which in substance amounted to a 
proceeding to obtain exoneration for the sureties 
against impending loss. The case is somewhat compli¬ 
cated by other relief sought, including the dissolution 
of the obviously insolvent and embarrassed partner¬ 
ship which had made the contracts with the United 
States. The supposedly unqualified holding in this 
case that there is an equitable lien in all cases in favor 
of those who furnished labor and material in a public 
work has not been followed and is not now the law. 
The appellate courts have been careful to refrain from 
holding that there is an equitable lien in favor of all 
who furnished labor and material to a public work. 
The (piestion has been before the Supreme Court three 
times: Henning sen v. U. S. F. & G. Co., supra; Amer¬ 
ican Surety Co. v. Westinghouse Electric <fc Mfg. Co., 
*206 U. S. 133, and Martin v. National Surety Co.. 300 
U. S. 588. In each of these cases the Court avoided 
holding broadly that there was such a lien in ail cases, 
but narrowed their decision to the particular facts in 
each case. 

The language in Alfred Richards Brick Co. v. Roth- 
well, supra, and Belknap Hardware Mfg. Co. v. Ohio 
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River Company, supra , will be found in direct conflict, 
the first case holding that the lien arises but of the 
operation of the statute and bond and the latter hold¬ 
ing that it arises independent of the statute land bond. 
The whole field of equitable jurisdiction in this par¬ 
ticular class of cases has developed within the last 
forty years, and it is not to be expected that ^ complete 
harmony of expression could exist. When all the cases 
are analyzed upon their facts, however, it will be found 
that they fall within the classifications disclosed in ap¬ 
pellant’s original brief. They are, first, easels in which 
sureties have sought relief under the special heads of 
equitable jurisdiction, either subrogation of exonera¬ 
tion, Morley Construction Co. v. Maryland Casualty 
Co., 90 Fed. (2d) 976, and, second, instances in which 
the remedy at law accorded to the labor and material- 
man was impaired by some contingency so that equity 
would accord him an additional relief by Way of im¬ 
pressing a lien upon the proceeds of the; contract, 
Philadelphia National Bank v. McKinlay , sypra. 

Xo case exists where the contractor was solvent, the 
surety solvent, and a materialman was still iillowed to 
enforce an equitable lien notwithstanding hisj adequate 
remedy at law. 

Appellee likewise is in error in assuming that the 
Treasury Department will usurp the functions of a 
court and pass upon the sufficiency or insufficiency of 
the claim of a materialman who has filed a bill in equity. 
The practice of the Department is always tq withhold 
the funds from a contractor upon the filing! of a bill, 
thus, in effect, enabling a claimant to procure the ad- 



vantages of an injunction without assuming the lia¬ 
bilities thereof. 


Respectfully submitted, 

Bynum E. Hinton, 

Edward H. Cushman, 
Alexander M. Heron, 
Attorneys for Appellant , 
Appearing Specially as 
in the Court Below . 












